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Critical Study of the Environmental Impact Assessment Related to Laws

and Case Law

Ji Eun Lee

Department of Law, The Graduate School
Pukyong National University

Abstract

Environment Impact Assessment is one of the important environmental policy
existing today that could contribute largely on increase social awareness
regarding conservation of environment and minimize damage on environment
due to development while matching balance of development and conservation.
However, with constant criticism of unconstructed, undefined, distortion
regarding Environment Impact Assessment, practicality of Environment Impact
Assessment is questioned.

Despite Environment Impact Assessment system implemented in 1981 has
been supplemented and developed through numerous amendment/establishment
of law until it becomes current, but with passive attitude shown in judical
review of court and imperfections in part of Environment Impact Assessment
system, it has difficulty in securing practicality and even Environment Impact
Assessment system is framed for exemption of development. Accordingly, by
analyzing relevant cases of Environment Impact Assessment, this paper aims to
deduce problems related with it and propose way out in perspective of
interpretational aspect and legal aspect.

Problems deduced by case are first, regarding standing to sue, for people
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inhabiting within developing area of Environment Impact Assessment, they are
entitled to be plaintiff and unlike to previous state, those who are inhabiting
outside of Environment Impact Assessment scope, they may be eligible for
standing to sue but in order for them to be recognized as standing to sue,
they must prove that their environmental benefit has been violated, unlike to
those people living within the Environment Impact Assessment scope.
However, proving it is difficult task for ordinary people which means that
standing to sue option is hardly available for people inhabiting outside of the
premise. Also, despite that clear standard to judge false and unconscientious
formulation in Environment Impact Assessment is present, as court does not
consider the specified standard when making decision, illegality is not being
conducted properly. Besides, regarding decision that conflicts with consultation
of minister of environment department, despite there is evidence that could
compel binding power on the 'Consultation', it is treated as legal as the
evidence is not recognized.

As problem of Environment Impact Assessment system, subject that submits
it is appointed as person who can not guarantee objectivity and fairness and
subject business is specified without flexibility, and even though it's purpose is
to reflect opinion of inhabitants, gathering of opinion is conducted and applied
after everything regarding subjected business is confirmed.

In order to overcome those problems, following solutions has been proposed.
First, following method shall be reviewed. Regarding standing to sue, court
shall not limit the effective scope to the region selected by business and
consider objectively whether it may be considered as included in general scope
and make decision regarding standing to sue based on that and even if it is

people living outside of scope, the burden of proof on violation of
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environmental benefit or possible violation shall not be imposed on them.
Through transition of proof responsibility, if people could prove probability
regarding violation of environmental benefit or violation possibility, it shall be
assumed as probable and administration shall prove violation or non-violation.
Other than that, as a method to expand standing to sue, instead of deciding
recognition of standing to sue based on Environment Impact Assessment
developing area, environment organization and people union shall be
recognized of its right to be standing to sue by recognizing environmental
right as specific right.

Next, regarding false and unconscientious formulation of Environment
Impact Statement, the definition of 'exceptional reason' shall be decided
specifically in 'The poorness of the evaluation is so severe, the achievement of
legislation purpose shall not be possible unless exception reason exists' and
illegality of treatment shall be judged by standard settled by court and
regarding consultation with minister of environment, it shall be considered
binding in consideration of purpose of Environment Impact Assessment system
and treatment opposed to consultation shall actively recognize its illegality.

As submitting subject, evaluation shall be filled by administration
department and scope of the subject business shall be applied in wide range
and gathering opinion of inhabitant shall be conducted from the early stage of
Environment Impact Assessment form while explaining its contents to
inhabitant, who is not expert on the matter, in easily understandable manner,
so their opinion could be reflected as much as possible.

It is unknown that how, and how much change could this improvement
way could change consideration of practicality of Environment Impact

Assessment system, but [ hope that based on it, Environment Impact



Abstract 131

Assessment system could act as balancing pole

in development and
conservation.

Key Words Environmental Inpact Assessment,

Environment
Assessment  Act,

Impact
Standing to Sue, Substance Defects,
Procedural Defects, Environmental Right, Judicial Review,

Consultation, False and Unconscientious Formulation
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