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T ges ok St GapAde deaatel A gxE v =2
of Axsiof & oL §1& Aoiny ey ATt dofFAtel glojA
s AFaud A 284 JAE S8 FAAHoR v oate] Al
BE Gud putel ik vt Az Aeddt g Awe] AxALe A
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o} thETE3n) SEitets A XU TEo] FALAEWA A Ho| FAE 9

34) A= W a5 Ee A BHoR JiQlE o] ofAbe] wbsto] sk Aom A9

35) 21742, vl QA FEAAE A aF:d FAS AU REE Y 23}, A2Es 329 AlE
(Br=rehl 1999), 799 ¢ v HALE A CArrest’ @ A4S e ALY BHom Abgh
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BAE = 3 =dast Fajrt d 5 vk vl=elA v
=1}
=

91 BAo] AQHE A% vl o] o] frofAo]ths)
A

a vk A, 9 gl AEE S8 vE Motk ddl EW =Tt E &
T FAAEE AEetar vk W= Common Law(EFH)d 474 = A
E7F A He o FEME ol & FAIo= Aol =4, v FAPEX

= 4 # IR Misdemeanor)9t 3 (FJF Felony)7F 2% 3L ZLo]

(

Mi
| fF&wol gtk FH ol detel nrl 9AT AxE
= oA gl s Axjel ool FejAw gtk 3

glibel AmWRE £4sta gon, o
Aol A7 »:M}oﬂﬂl AFeke A Adw g0 5 5
A gl g B e AEAS Qgste] WAl 2eH HAE s
Ao, cREE BRI Ak A
g slstel AxD NN Z Bl A HAL AS TF EE TS GEE

1. 7 9% A=X

ot

e A A Aldzs EEEE ol (probable cause) ol € 8HA4] il

38) w4 o H] Al & (Preliminary Hearing) Aol o|27|7k2], 2] ¢ IAEAL] ¢F 3
0% wtol, el A=A AF < 10%5e] a5 AtheE Heo] ol & vkt (Z=9

SA T, ghar PAG A ATE.1999). 214,

39) A7 M, FAAEFHE AAFEA LY EAHI ALY, ol st A ALSHS
=1, 2006, 8, 28M.

40) Phillip E. Johnson, Criminal Procedure. 2rd, west publishing, 1994, 228%.

41) 732, ke =i, 9539,
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AMe SN e AX Fo] BRHXA ofYsitta 43k, Ald4Fzdd A=
A2 Due Process)oll ©]3tA] ofystare 7Qle]l A, A e AES

gstA] oby ghth il Wajste] Ao #ek FFTo YA APt ol

X
o
o

et 919 el AEE P glol WEA AXGFL Wolok drhe
ARGFF AR AAF AL ohh AL W] 9ste] vg wrg
Ggom olTojgel 14 FFe Axel7l HAW vkl ALE AT
2eko] ghero] SJstel 9 glol4) o] Tl gl o] mF AXL AR

i
uj
s
=
&
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(1) Axe 24
gozzt AE WAtk 4s whek gk o] f(probable cause to
believe that the suspect has_ecommittedsa crime)”} glojof &}, =3+ 7 2
o] Wz P g AxgE ek FEG AES SR T L AHESH 1
AA == 3 AA(holding facility)oll <1 gk},
Axy Togxte LR AR E BTkl FAZ| e AdEo] I A EZAL

et AR 2, A2 AFADA AR FHS, AA Y s 2R Fe] FA

=]

< st Y (booking) A7} o] FAA| AL ZAMEAE AZLF AT ol A
Hk2 X Hk(stationhouse  bail) %] 7] T A SFHEAR Al 2 X (First
Appearance) ¥ T}

vl o A = X QFFAH(magistrate)ol] gk B Ao kAl FALZ| T H A H
glto] Foxo] gtz Hol -9 tErh F, v R A oA Az
Al B2 (stationhouse)o] 2t = A =S Aldsta A=d|, JoJAE A xEste] 14
ZAME v F FAIEe] ddow e VATV o e AR

(magistrate) ol Al 3] o]z} AW & JAX|ste] Fa9 AgE s a7 §le

42) v A ZAZe] 7 2 EAL 9F gl AExE FHLe s8oew BE AEY 9F95%
7F 944 glo]l el AEetE Aol AUrH(Roland v. del Carmen, Criminal Procedure Law
and Practice 3rd, Wadsworth Publishing Company, 1995, P,146).

43) W. R. LaFave / J. H. Israel, ibid, p.9.

44) AFd AEZ P g3 Axe A AoV =5 o e ZX A AL AR E
g doZ F dE ARHAA FE ol&EHT. AERE JAFEAE AT, HYFAA,
1996,405™ .
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34l eh7),

[}
A AFEF9] =1, 2006, 60~61H.
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2

3=l A A

5

]

=

47) United States v. Watson, 423, U.S. 411(1976).

AP A A AL ske] Apele] A
46) M. McAllister, op. cit. p.92.

45) HAH, 1543

, 2000.2. 14¥4.
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o=, AHAGN SuAFO R, AR A o] A@nFAN BF
o ST WHF dol UA LM G glo] WHE ALY F
e 2Ae F39 A0 W Aol grk wEWl dstw FHe) 4,
FHAE WD WL # JE FUH A A4S A= 0 g ¥
A wae] ohurete AR 9 glol AMsA ALT & A3, 3
49 A%, BAve] WA Wao] YAAT FF FYANE AT 4
wol olE Aol el A4 glo] AXT 5 Ak e} Fee] FA
Fol A} Rl FAG Soisb Axalt Aol A gl AasA,
FEFLANE A 9FL B2 AR Rt dAdeE 9¥HoR
34 glol AATe] B o 3o4E ALY & Yrks

(1) M AY

Aol dAg 84 stoll Al AEGglel Axs= Ao HAY EHg
AAE gstA werh. vrk AZEsH7] dell AE BEYLS A ZAANA A
Egvhs A A A AEAT] ATk AR A E o] dRlo] | WA e
A TS dE Folof 8k, Ax F A A glo] = A EFALA A QA3 oF
o webA AE] AAR e wA RIS Bttty Wewe dade
o] (probable cause)”} EAsokgtth A e ol FFol & AxolE
GGl otA %= AEol = AdHgo] SFHT G o) fo FAHAs
T Algte] §lxRE, EA T IRle] Sk HMHES HI vt FElH <l Ato]
A7)o] FEF AL AASA FoH gk Bk nEAwiEge e

S AFstel A4 A E(totality of the circumstances)el ¢
et olfr= HEHDEZZHE ofYer Al Algro]l A 7] %35}

wholth” 2kar dAleka Sl

=
ik
rlr
>~
Rl
\t
ax
["O
il

49) David T. Johnson, Two Faces of the Adversary Criminal Justice in U. S.(2005.6.17 tH3k
Wo A F3 deon=Es Wy 23 F/NMEH FALTRE=T), 949 4504 A5 sk 9
= A4 W vs gAESe] 12744 Wske] 54& il

50) Lafave / Israel, Criminal Procedure, West Publishing, 1985, 142%.

51) Edward / Fisher, Laws of Arrest, The Traffic Institute(Northwestern Univ) 1973.

52) J. N. Ferdico, Criminal Procedure for the Criminal Justice Professional(St. Paul, Minn.

West Publishing, 1989), .85H.
53) Carlson. Criminal Justice Procedure, Anderson Publishing, 1985, 39%.
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(2) 9 gl $¥HY A E(arrest by police for Felonies)
A dno BEye] st FHe Ao oAM= FHIF HASE
geojzzt a2 WHxE Watdva WS whek 34l 7 (reasonable
ground)7} Athil #AGE = A= dPdRlo] ofdAgte ARAS 4 ¢l

of A AE AL & 5 Atk HERNA AP Feld 2AL Axge
A

(3) 9% 9= YA A E(arrest by police for Misdemeanors)
AEL @A A3AGANE BuME AYFH g E AET 5 gl o

He TANAY AAAAL AE Aol AFTBo] A= HI FolM I

2 Aololtt A& WA Az 7L DA AY A=d FS FF

of sk AE T AL fES] AMAL BAE AP R

)

e A B AA W olE] Z)7h HoAM# el A
slo] ZAS=712 gadho] ~glojA] W o] Zr] 48] W= Al s Eojok &)

(4) A}Qlef o3k 43 gle AXE
HEHS AW AxAste HdzaaRg o
TU A7) ‘FHE deivar LS

%’4 é’é A7 89, T9EA = Aujetd T, , 1996. 514.

55) HAAH, “NFANELAZ 3 A7, Fakdigta g A ALske] =&, 2006, 2, 551,

56) o] A, Zh= 1 TEAE, A AAT, 1991, 299,

57) LaFave/Israel. Criminal Procedure 8th, wardsworth company Publishing, 2001, 120%.

58) &AL AAle] B g Hrod ARRIS RS AEAFNEE THAH, ARl E A At
o] (probable cause)ol Wl T2 AXE S wol v 7L AAZ TASATE 3
= THsA Zdud Aol Al= AQlowA o] thgk AQle] wWET (Rolando v. der
Carmen, criminal procedure 5th Edition, wardsworth thomson learning, 2000. plb8;
Ferdicon criminal procedure, 8th wadsworth company publishing, 2001. 129%).

S
T

54) A
&

_L:r‘.: 4
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Abstract

Problems of Arrest system and renewal method

National Pukyong University Graduate school, Law department

Kim Sun jung

Criminal procedure law aims to compromise two benefits which collide
each other representing the view by each seeking the physical truth to
accomplish the legal punishment and .civil rights of the ‘accused. It may
infringe the most basic individual human right the Constitution guaranteed
the biggest  inclination that disturb individual rights and liberty in the
Criminal procedure law. Concerning this subject our Constitution Article 12
clause 1 declares principle of reasonable due process, / and prepared
Constitutional regulation for management of criminal procedure in each
clause in details - additionally in addition to" great- subject. And our
Constitution especially regulated warrant system-at article 12, clause 3 to
establish the rule of arrest and custody by pre-warrant of arrest, and
arrest and custody by post warrant is applied to restrictively only urgent
emergency arrest for red-handed and in the case where is possibility of
evidence destroy or escape after committing the crime of more than 3
years punishment.

Therefore, our constitution and criminal procedure law guarantee
individual civil rights through adopting statutory care in forced disposal.
However, illegal arrest in the name of voluntary escort in real
administration. Considering the fact that there is no alternative option to

secure the identity of the accused, it has been tolerated actually.
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Accordingly identity securing system of our Criminal Procedure law has
been developing to be harmonized with securing the human right, but there
1s plenty necessity of improvement to bring better developed arrest system
in actual perspective. By the way, After revision of Criminal Procedure law
amendment in 1965 we could summarize the improvement plan for actual
legal system as followings.

Firstly, the degree of accusation of the suspect in the requirements of
arrest by warrant should be lowered in its criminal contents of the crime
than the suspect of crime as requirements of emergency arrest or custody
arrest.

Secondly, on the notification of Miranda rule-ever the crime at the time
of arrest it needs  revision in giving notification of the Miranda rule
immediately after the arrest in the case of emergency arrest or arrest for
the red-handed.

Thirdly, under the present system charging the! arrest warrant 1is
permitted to| the prosecutor only, it seems it might be proper measure to
allow the judicial police officer to charge the warrant for arrest considering
the fact that it is possible for-the judicial police officer attended nearby to
judge the decision. foriarrest as soon at the crime scene; and to strengthen
their commitment of pride and responsibility who -deals with 90% of the
crime, and for the purpose of recovery-of exception of emergent arrest.

Fourth, the object crime of emergency arrest prescribed at Article 200,
clause 3 in the Criminal procedure Law, when there is quite reasonable
reason provided that in a case where a criminal suspect is an apprehended
flagrante delicto, or where there is danger that a person suspected of
committing crime punishable by imprisonment of 3 years or more may
escape or destroy evidence, and it is emergency situation with no enough
time for the warrant, investigation authority may arrest the suspect by an
ex post facto warrant. According to this regulation it might provides the

criteria that arrest without warrant is available against almost all the
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crimes prescribed at each regulations of the Criminal Law, and exceptional
arrest without warrant is administered more numerously than normal
arrest. I suppose it needs to practice the rule strictly requirement of
significance of the crime due to absence of post warrant by raising the
regulation from 3 years of imprisonment to 5 years imprisonment of
present rule, and it would meet the principles of final bargaining chip of
criminal law.

Fifthly, I think it’s necessary to bestow the right of arrest by post
warrant while it is limited to prosecutor or judicial police for issuing the
arrest warrant. They approve the emergent arrest by post warrant to
police officer without diserimination in the countries as Germany, United
States and Britain.

Sixthly, requirement of arresting the red-handed in minor offense needs

"

to be amended to as " in.case where residence or name of,the suspect is
unclear or the suspect may escape”.

In conclusion, in the case of forced measure which limits the personal
liberty, the measure should be easy and detailed based on descriptive
regulation of the law, and there should be discrepancy or inconsistency
with real crime scene-or-spot.

By doing that, it would diminish the collision and- argue between the law
enforcement and the accused, and-with the recognition the law should be
kept by everyone, it would establish free democratic legal order through
bringing the harmony of protection of human rights and achievement of

the criminal law and justice by proper legal enforcement of the criminal

law.

Main term: arrest system, securing the suspect, statutory care in forced

disposal, Miranda rule, proper procedure, illegal arrest.
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