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7] FAFAR 1934 FA 7 - (Securities Exchange Act) Al 103(
b)De} 1o ZASA AAHP SEC rule 10b-585 SAR WEAAHE
rAlska om, WRA - YRR He Feo] 212 Hde] wHel 9
dted st sa ok G o] A UREAANE ATl F FAH
ofviet FHA NG BHA AH ANE INH o FAE FHAAL
o, 19603 72 WEAAYE 19343 FAANY A162b)e] @) o))
Aelnrel Aol oste] F2 FEHACGY F F2FS PEAsE AR U
FARE o] &A= of Fof #Aglol A&Ho] dRoMEs 153 Fd
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8) "FTEA T B 3 Sobolu vy e AT FEAYLY AEE o83l S UH
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10) Marleen O'Connor, "Toward a Efficient Deterrence of Insider trading" : The Repeal of
Section 16(b), 58 Fordham Law Review 309, 313%.

11) Roberta S. Karmel, Outsider Trading on Confidential Information — A Breach inSearch of a
Duty, 20 Cardozo Law Review 83. 1998, 1019.
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1. AR AFolE(possession theory)ld)

19703 7kA] ol =of Fal7F gk =ufal

)

A=A, e FARbE
AA Hol FHEHA A HIVAFEE ol & Ade "WAFgen EF

A(inherently unfair)"stt}= dlof 71 x3c}. o] o]88 SECY} cady

3 o) F(disclosure or abstain)’& A e T A -2 3k}
SECE & ZAANA & oF7F 27 Ak F712] Q424 DI AL
o] BAE As|ARt o] & JhFg WEAR AFAH = P FoT HIT

12) #2444, T3A7A, |, FAAL 2002, 2637,
) AR ARl AHe] P5& FEstnE 4R gTolEolghae gt

14) Cady, Roberts & Co, 40 SEC 907 7445 U.S. 227, (1961)
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2 AAoF AL o 13 Shapiro v. Merrill Lynch A}z 16)o]] 4]

= Auafolzel Al YuATAst JrsAAe APPRE sy

g AHafolEo Wt AuUAA W TERAHE HEAA
EFAA HEARAH] FAEA7 U5 dAHE A9sE =
o] A7IF A, 1980 AxdiH Yol o] Chiarellarllol

o) olgg WA F ALY A7) E AT

15) SEC v. Texas Gulf Sulphur Co, 401 F. 2d 833(2d Cir. 1968), cert. denied, 394 U.S
976(1969) : FE/EEAL Texas Gulf SulphurAlis Ziuictell Al €320 Kidd® 9ol #48hch=
LG o AN FEE Bopuo] 9@ ARE AZWH 23 f88 FEo| 0 Hilo] US

& sk A9 Stophensiz W Aol 5 JuS W B Ag sk B4 S
4 Eou NF FWIAE 449 SAE ALt 249 2 CIEEYH 3UE FHE Yol
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ol F 38%3177}21 A% SECE & ARMS AxakGla, Al 284 °J8 “FA ohdE thde] dF”
& 8ot AR 2 Htippees)2l #ui= Rulel0b-59 H‘ﬂﬂ‘ﬂ Ap7tell sk A skgiTh

16) Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,, 495 F. 2d 156(2d Cir, 1974) ;
Douglas AircraftAbe] Abafigra) =711 Merrill Lynxh 5U3|AM} Aadal 28] 313 oA Douglas
AircraftAle] ol A7 ARAS 2w uZAdAl 2 AHE AEsto] Merrill LynchAlet AKX FHE AR
750 Douglas AircraftAle] & HE7L FAEH7A FALe) F4E ojesiin) B FARe F7)
= Ao S AFR 902l 309 E sltelda, ofd @Al F4]& g Shapirov
Merrill Lynch 2 71 Wj§-zto] AuAdaiolel Fu 4zl FAREA vl=8 97t SEC RulelOb-5
of fiRtAThE ol R Eade Fsiolth A2 e Al T ATivhde] YA S Y8k
o] FAQE HuAMA S AAshHA, daio] FA R “9arh olmst =418 uleg Ao
Wotolue} FYs Al7]o] HRE Kaa FTo] T8 ofeeh B Azl A Egsls Aolgta

w2k
17) 8h3be “ulsigad it A e e Cdablrs Al 208 A 23, 2001, 299-300%.
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divo] 242 ek HHE zhy Qrie Aukoz FAJo R WAt 7o)
ofvjet weimjAeel AR FARARZI] EAShE W AF e @A
(relationship of trust and confidence)Z%-E A7) Ad o) F(fiduciary
duty)& Hgstan A Afolwr FAel 7 wAstctar sho] ulF-2}A 2
o] AAHFAE Agetodct oo wel vFRHRE Afstoitt stojgte
A% o] ofyd zpale] =Eal 2 Ao] ot AL HrEy A3 &
Al " R 71¢ete] FHZAHE stk Rule 10b-5¢] $iRvtel] i3 5|
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o] F DirksAtd 190 A& FHFHL] FA e AdddodFs T

18) Chiarella v. United States 445 U.S. 222(1980) : #8789 £A4F A&t Pandic PressAle)

34 FAY Chiarellais 578 sflaellA] 571e) Foels 2i °UF' Yerskar, st Fgh
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2 B ojud v FHL S8k ool gk Foivlle Tl F49] vlmatet el A}
Aol A7k §hslal, ”H'?/(V} 1S} A S Fod A ofud7] wiol] dRbe] dAlddiAE o
3b o) ¥z whAlEkA] k=t st 38 Mdsta gadoes #r)akgsiict

19) Dirks v. United States. 463 w.s. 646(1983) ; 7|52 zlol| Al RE3|A} FHf g FaEA9
ALL AF o7 3= ZUIA U Dirksy™ Equity Funding of Americarte] A& 199l Ronald
Secrist2F-E] HA7F R-AAAE st Fapapibs wpoAlgsiar ok Xﬂ‘i"; 41 FA A

58 gl 2l Audigel YIS Sdselt Diksst 1k Tk FsAE Sa)
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HOE %A -I_uo tEstel 4% 3]stk A Ae RG] Aelo] AAET| Y
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15 BRFEANA FEAFoEAR FFo gk 28 Ad el ket
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RAGHA7E HEARAH ] FAdEGeR d ThsAdo] FAFA HATH
o]o] A ChestmanA}z2Dol A= “HRol sle] Qg g wos
WEz7E o, 2] AARRE HRE FHI ARAToRE AJo R}
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3. A X -8 o] E(misappropriation theory)
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AABATL e Babel o ¥ Aol o g WRAAYe] FAL EaE A
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= AQaage) o oee oA

Adgergol He gl 24 g

i

AR Aol A 7gelA Fdev 5 W AR FAFES FE AR

c},
20) louis Loss and Joel Sligman, op. cit, 813-814%.

21) United States v. Chestman, 947 F. 2d 551(2d cir. 1991) : 7rHv}# /\P‘J Waldbaum% T3 25
geiQl FALE 57 5020 vlxr|e Foldt & o] oAFAolA Bl JdFAe 11 B
AA o]E thA X*O}‘”C]r ool ¥ Loebi E AP S Ea1A tA] F JJ;‘_E‘H Chestmanol| Al
AEs}3a1 Chestman< -ZJJ*]%WW TG 259 FAF FAE b rO}‘RiEP. A 2FAaHEL Ju
91 Chestmans ##35}7] Hﬁﬂ/ﬁ“ AEAQ ohf = A7} A FEol ot Al elF kil o]z
3k AlQ)ely ks Harh &I AUtk Aol O'ﬁﬂ"i"k st ©ed] AR FEAF A AL

ool 7HE@A7F Ark= *P"“’}O"“ Adelitg Ae 4= §lvkal st SEC rule 10b-5 #¥HS
R ks I 0=

_,12,
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WepAl A G Aol a9l o) R HA7L gich sleels Yu el Heojg)
°of ARAAE RARA F83 Aols WEAAN} 4Pt 5 ot22
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A7l HYUBoIM, o] o]EFA LA A o= H R o

ekl 42 tets AP 2ol Wy
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2w AYFAT Aol 1 HRE olgeie] AdE % Aolgs A
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ol B2 @Al "k Wl E ol g olaw ARAYI} AN G} B
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4 ek Aek FH T 0B AP RS WAeE o) ohet 4l

dejFol &2 SAE WPEr] Yt o]Zo|at & Fo|r).20)

22) William K. S. Wang, Marc 1. Steinberg, op. cit., 355-356'.
23) United States v. James Herman O'hagan. 117 S.Ct. 2199(1997).

24) Steven A. Ramirez and Christopher M. Gibert, "the misappropriation theory of insider trading
under United States v. O'hagan ; why Its bark Is worse than its bite", Securities Regulation
Law Journal, vol 26, p.167.
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[ ABSTRACT 1]

The Effective Improvement of the Regulations
on Insider Tradings

Cho, Jae-Sang
Department of Imformation Management
Graduate School of Business Administration

Pukyong National University

A stock market is one of the representative market—based
organizations of the capitalistic economic system. It enables enterprises
to issue stocks and raise a long-term fund with a high quality and
individuals to manage their financial status with stability. It plays an
important role for the government to distribute the national wealth from
the development of the economy to the people equally and realize the
democracy of the economic system.

However, insider trading that stockholders of enterprises or stock
company staffs take advantage of non—public information or let others
abuse it violates the law of fairness in the sales of stocks and damages
the creditability of the stock market. In other words, since insider trading

threats the fundamentals of the stock market, strict regulations is
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required. Insider trading is a typical white—collar crime. It is often
secretly committed and hard to investigate despite the rules to put the
violated into jail and impose a fine on them in the law.

To prevent an unfair deal like an intellectual insider trading in advance
in the highly developed information society, the related law needs to be
reviewed and rigid restrictions made for the violated to be punished. In
other words, the current regulations on insider trading are beyond the
actual status of illegal stock sales and a new law to regulate it more
efficiently is required. In this thesis, the problems of procedural
regulations and supervision will be examined against the applicable,
realistic rules and solutions suggested

First, the Financial Supervisory Service needs to investigate the status
of illegal stock sales in a short time without cooperation with the police
in order to reduce the period of supervision and avoid the inconvenience
of double regulations of official and voluntary organizations. For an
efficient investigation, prosecutors and investigators should be dispatched
to the Financial Supervisory Service as a resident examiner and inquire
into a criminal act jointly from the beginning of search. After legal
proceeding, the exira period of re—examination can be reduced and a
criminal policy carried out opportunely.

Second, the power of jurisdiction and criminal investigation needs to
be vested in the Financial Supervisory Service so that they can issue a
summons against a criminal and prevent unfair transactions previously.
For a strong investigation against illegal dealings, the special judicial

power should be granted to the Financial Supervisory Service, which the
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Office  of National Tax Administration, the Office of Customs
Administration, and the Office of Forestry have been invested with until
now.

Third, it is not easy for individuals to demand compensation for
damages against a trifling loss. To prevent such an ill effect, a special
reparation policy needs to be made. In terms of relief from damages,
victims cannot still exercise their rights because of institutional inertia
and imperfect means of the standing rules, and the regulations defining
the compensation security should be revised for an easy settlement. The
collective acts of legal proceedings connected with stocks should come
into force extensively, which has been enforced from January 2005.

Forth, since the case of insider trading is often exposed on complaint
of an insider or the general public, the social indictment of
contemporary financial immorality needs to be activated. However, the
maximum amount of money in reward of an accusation comes to 5
million won under the present system, which is not sufficient in
comparison with marginal profits of insider trading. The reward should
be adjusted realistically.

In addition, enterprises need to form the Chiness Wall between the
departments for the inside information through the distribution of inner
organizations and the internal management system and the stock
investment, intercept the outflow of information in advance, and activate
the whistle—blowing institution.

Finally, it is essential to put the moral and clear management of

enterprises for the prevention of insider tradings.
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