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Abstract

The two basic principles governing the entire tax laws are the Principle of
Legal Taxation and the Principle of Fair Taxation. These two principles have been
developed as conflicting concepts, affecting all the fields such as legislation,

interpretation, and application of taxation laws and regulations.

Inheritance tax and gift tax are imposed upon those who have acquired
properties  without compensation. They not only contribute to national revenucs
but aiso perform a social function such as the redistribution of wealth. Especially,
gift tax serves as a complement to inheritance tax in that it prevents a tax evasion
through dispersal gift during onc’s lifctime. Unlike gift in the Civil Law, gift tax
has stipulations on Legal Fiction and Presumption of Gift (LF & POG) ; that is, if
a case has the same economical substance as the gratuitous acquisition of wealth,

it 1s considered or presumed to be gift.

Gift tax has, however, been ineffective in blocking the gratuitous transfer of
wealth for the following two reasons. First, if a donor and a donce have the
identity of interests, it is casy for them to conceal the gift itself. Second, we have
adopted the cnumerating taxation method in which gift tax can be imposcd only
when  the taxation conditions of deemed  gift and the calculation method of
distributed property have been enumerated in the inheritance tax and gift tax laws

(hereafter, "IT&GT Law"). To solve these problems, the conditional all-inclusive
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principle, which is a more advanced form compared with the simple enumeration
method, was introduced in January, 1999. Under this principle, gift tax could be
levied in case a transaction with a third party was similar to the ones enumerated

in the law and ordinance.

In January, 2001, it was transformed to the all-inclusive principle by type.
Under this principle, six types of capital transactions in which anomalous
transactions had taken place frequently had to be specified as examples in the
inheritance and gift tax laws and gift tax could be levied if cases were similar to
the six specified capital transactions. It was true that the scope of assessment over
deemed gifts was greatly expanded, but the gratuitous transfer of wealth could not
be deterred completely, given that most cases of anomalous inheritance and gift
occurred through capital transactions. Furthermore, the appearance of various
financial commodities and the development of information communication have
incrcased the possibility of new types of transactions. Therefore, the complete
all-inclusive principle has come into cffect since January 1, 2004 in order to

prevent various means of anomalous heredity of wealth.

In this study some measures were presented to  help supplement the

all-inclusive principle. The suggestions are as follows :

First, the three provisions below should not go with the gift taxation method,
which can be unconstitutional, but rather, capital gain tax should be levied upon
the increased cconomic value after transfer.

1> The casc in which the donation of low-value transfer or high-value transfer is
related (IT&GT Law, 35).

2 The case in which the profit margins from listing unlisted stocks on stock
markets are involved (IT&GT Law 41-3).

30 The case in which the propertics donated or propertics given  with
compensation from someone with special refationship increase in their value within
five years of transfer (IT&GT Law 4202)

Second, along with the introduction of the all-inclusive principle the

government should arrange social infrastructure so that taxes can be distributed



properly among the nation.

D The real-name account system should be rearranged like the one in the
US.A. and firmly established.

2 Criminal punishments should be relieved in case of the real-name transaction
of real estate and penalties should be employed instcad.

3 Credit card system should be adjusted and excessive interest charges should

be lowered to an appropriate level.

Third, tax exemption should be reduced to a large degree so that the range
of taxation can be expanded. The scale of tax exemption has surpassed 10 trillion
Won. Tax-free schemes need to be reduced drastically with the decrease of tax
rates. The separate taxation system of interest income and dividend income has to
be abolished first. That way, the tax burden of high-income families will be
increased while low-income families can get tax refunds so that we can get one

step closer towards the realization of fair taxation.

Fourth, the management of tax sources on various capital transaction types
has to be intensified o raisc the captive rate of taxation on anomalous donations.

1) The Financial Supervisory Commission and the Securities Depository should
construct an clectronic system with which the details on the issuances of financial
items such as convertible bonds (CB) and bonds with warrants (BW) can be
collected and managed to reveal irregular donation cases in a timely manner.

21 The real shareholder lists produced at the point of scttlement or capital
increase and the changing situation specifications presented when reporting
taxation standards should be managed together through an clectronic system so
that prior donations to minors can be exposed.

3 The infra-network of taxation data needs to be steadily expanded so that new

financial transaction data, besides the information on insurance payments and the
statements of trusts under a third party’s name, can be collected in a timely
manner without exceptions in order to prevent tax cvasion.

1, An clectronic program should be developed to automatically deliver forms
and information on the report and payment of gift tax when new financial

transactions fall into the category of deemed gift or presumed gift.
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