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5) United Nations Framework Convention on ClimateChange, May 9, 1992, S. Treaty Doc.
No. 102-38, 1771 UN.T.S. 107 [hereinafter UNFCCC].

6) UN. Framework Convention on ClimateChange, Paris ClimateChange Conference
November 2015, http://unfccc.int/meetings/paris_nov_2015/meeting/8926.php
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A A ol A Ao 598 s 37t il wet AR B WTO 9
Aol w2 2ACdE Agdnt 24 2 A AAH o vt Ay doE
o 2Ae AU 24 ARl BT 78 Sl dEAe e
U= ol ojAlo] 7k ¢, 24 i AAe v 3L =4 $4
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FoRErS wAs] 98 Ao RISt nBe W GATTY 9
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B A7 Age 24 M2 AAYEY 284s S EoFa v,
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2 4o A2e 59 3ol AFHIY. ket dhebe 8 s
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54 5o o Afolo] BAE st Stk st et @4 BEE aN
JA7F LHEHA (single undertaking) HojoF AAHdS TEAIZE & e 9F
= ARSI o7l w7kEel AlY 9 olarE ANVt
of A RkEth Eof T 2008 it FREQIA 1 o]$ = AL HA

= s T FeE Y

7) Marrakesh Agreement Establishing the World Trade Organization annex 1, Apr. 15, 1994,
1867 UN.T.S. 154 [hereinafter Agreement Establishing WTO].

8) WTO Director-General, WTO Annual Report 2016 102 (2016),

https://www.wto.org/english/res_e/booksp_e/anrep_e/anrepl6_chap6_e.pdf
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9] W52l RTAZ GATT Al24xe] wt WTOel| FxrE ook gk}, H35k WTO
Astelle 7 e SHE Bem 4% MEN 7[Rl E BE WTO 3d=A
FE Fuste B FAol k. AR AEE el disl A4l 18 Fd
e T Wl &sbn, o= FAo] AW P9 WTO
sl d=elAl A8EE ou]gi.

7 FAE Ag Thse M Simel whet AAZF 255 Ao A AR
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7o HA (RTA)

FolgeE F9 g4 o BE GATT 3gda52 A9 T oA F
o dAel <&k 1980dd kgt 19909 & HR AT (North
American Free Trade Agreement, ©|3} NAFTA)¥} W] 3EA14 (Mercado
Comun del Sur, MERCOSUR)9) & H]E8tE n|FA]9 1} {042 2 79
= @A 9 Ak o F7hecl 259 g4l ZlsAY Afel HES =
HPTHO, AASHE F 2 RTAE A A2A4s =011 9 4A 535 =
s we] A=l QAo Y= vA= e AEnt 1 A7 A 20
d FF RTA Ad A7t A4 S7ksk #9949 "AuAY "2 olojfith

i

9) ot2&EY, B, sEato], $-FFto], wjvlgde} 5Fe] B PxoR Holstal gl ol
27t =7hEe] BA TEA

10) Richard E. Baldwin, The Causes of Regionalism, 20 THE WORLD ECONOMY 865,
870-71 (1997)
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FZ 2 d 5Qh "Mega—FTA" @749 20z A5 gk =27} A
222 TS Go|FtH2), EU-NY T 1 232 A 9 F Aol st d7d>
20144 8ol AAEAARE, 201610 A5 EUQ| sole Ltttk Sejg g3l
Ew2E A 13) (Trans—Pacific Partnership, TPP)2 2016 2€¢ AZA% It
AMZ AEE v= died 9t Edart o] gAe AT Zojgta duivths
Aol A, of Al A9} mef= EFAs VA E, FHAEH vl H
MeF F T2 FHAF(Transatlantic Trade and Investment Partnership,
TTIP) AFE ERZ 53 A7 o]F "g4" & Z o= oifdrt ohAlgt 1070
A= T, dE, =, A5, 35, FANET} Fojole AU EEA A A w9
A7 (RCEP) @73 vRRZHAIH. EUCIAME 2009 224 Zofel uhe} 435}
A& FABA Y =47 gFe] w7b Ao A= S olEe Zeo® s
s AIstL Utk m= A AR BT opdvE e w, A=
RTAS Ad 7VsdL d2xt vl 210w walth
A AdE= RTAFENA A3 o @ol A== qlvt vl
= - WA F - AUetEd Y (US—Mexico—Canada Agreement, USMCA) 2] 419l
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on Environmental Cooperation, NAAEC)& ¥3st1 21O, th&E ul= RTA
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11) See WTO, Evolution of Regional Trade Agreements in the World, 1948-2016, Regional
Trade Agreements: Facts and Figures,
https://www.wto.org/english/tratop_e/region_e/regfac_e.htm(last visited Apr. 10, 2017).

12) Rep. of the World Economic Forum, Global Agenda Council on Trade & Foreign Direct
Investment, Mega-regional Trade Agreements

13) &7, Bivjo], siviet, He, ot delolajol, WAlR, FHUE, HF, G7IEE, vw, WEY
o] Az Ao 9A
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14) See Sikina Jinnah & Elisa Morgera, Environmental Provisions in American and EU Free
Trade Agreements: A Preliminary Comparison and Research Agenda, 22 REV. OF EUR,
COMP. & INT'L ENVTL. L. (2013).

15) See HARRO VAN ASSELT, supra note 27, at 166; Robyn Eckersley, Understanding the
Interplay Between the Climate and Trade Regimes, inCLIMATE AND TRADE POLICIES IN
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99749 (Trade Barrier)< =7} k8] F-9ol tisl =d=2] F57F A= U

2 e AFold Muls Sl tiste] Fakele AlStRAR WA (Tariff
Barriers, TBs)®#} B]3&A%H (Non Tariff Barriers, NTBs) &2 F-E¥c}, A
AHE A= e AS BIsiAY, =7F A FdRE fd Y EE
AR BAE et eE AU VSl AAdE dAlEe e de B
o Wb, AAel oA e B FUAREAE st H Ao gk
it Hl A O] Al Atz = s7kEAl ¥ AR, FE, BEe, 4
g o] eH wFA 4 S (Buy American Act) w°] 11 AgA
ot At 2021d 1€ 204 EME "= = vlol= 47+ 20219 1€ 25
4 vie] oflE]7H(Buy America) gHE Askshz vol= ¢l ofrlE]7t(Made in
America) BT F ol Al o o= A57Hx]€] nlo] opjert B XA F

71 AER olxAE 24T Jlow P
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BEA oL AfTS FAse A old Uetse A5 U Al nE S

A POST-2012 WORLD (Geneva: UNEP) 11, 11-18 (Benjamin Simmons et al. eds., 2009).
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Wol ARGk =7kl Stk tfEA Q) v X2 Fojo] #d Ved
¥ (Technical Barriers to Trade,©l3t TBT) ¥ %2& A3 79 (Sanitary
and Phytosanitary,©]3} SPS) o] Stk AlAl o] yehel X ARsh= thast
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SRR
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o HIEIIIA (AD : Anti—dumping duty)
=0
(;;iﬂ) o AATAI(CVD : Countervailing duty)
o AJO]Z7}E(SG : Safeguard)
o 9 A9 (SPS : Sanitary and Phytosanitary Measures)
H] A4 o 7]&AW (TBT : Technical Barriers to Trade)
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IDNLIE: 4 s DR

H]ZA4H (NTB, Non—Tariff Barriers)o|gt #AH& A9Jst BE 79 Algh
ZAE FH] FE2E o)z FAHoR FojE HoE oy UNS H]fA
Ao et “HE7} 15 (Group of Eminent Person on Non—Tariff Barriers)

= we] gy M e WSAA FAHoR Al of
P& T A A g U] AR o R F8E o] Xt BldAPEE I
do g v]#AZA] (Non—Tariff Measures) 7} Z-8% 3 =4 s v
AxAZ el 54 =7k 7Ide] vlg Fi 59 F7HQ olges A 2 A4
f-oll gefjA vlaAdH o R £ Zhsdtth 2Eu 2 =R e HlEARA R
Ag FAA ofelw o WA JheAe kel AW 3 AT & A
MEoR ARgstarat ot HlAAH o tEAQ At = 487t 284, =
e ARk, 7139 (TBT), S48 - A (SPS), T A REEE, dATA,
Alo]Z7tE) sof Utk

2

<E 2-2> H|FATEY Al

T A2l
s0)51A o HIEITA(AD : Anti—dumping duty)
o324)) o AAIFAI(CVD : Countervailing duty)
B o AO]Z7}E(SG ¢ Safeguard)
o A - HY(SPS : Sanitary and Phytosanitary Measures)
o 7|79 (TBT : Technical Barriers to Trade)
o JJEHFIA|IGEEA|
- SUAE - A3k
71EHZA - Z0FAGYEA - 87E, A, 7HEEA)
- gRze
- TR A
- A QA
- HIAAZA] =

A 0 Er ] FAREFAHKOTRA) Ak A91E e
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Bl A A 271 B8-S Zjete] REFFY FrtoR o]gyd HW
Aol whEo] = BlE FE2 ¥Ae] 3ulel] Edhk= 2102 UNCTAD Hil
A (Research Paper No. 42, 2020/1)+ FAX& At ity = 7kvfct A=
O AS 878 et 7o) AEAAY LS fleh el WAsk] SlE
s A5 o3 (Compliance) V] 8-S X8t &2 574 945 93 A
Aok & AF ARH AT 59 I FrHE, SR AT THAR 2 A
b 5ol Q= AT A 68 T ANE vlEo] thEAQ] BTG O TR
Bl Agsk= Hlg-olt.

248 o]y s HlIAIH S Bl ThE ek AE AakRkel FEAA F
7F 0% RS wA gl oEd WTO 2 FTA AlA Weld A= AS 233}
7] fE HoResoe] seos o]gshal gl

4

3) 229 H|AAAHE 5

AL ol = tfal A A 7wl @Al o) £9lo] 8] F7e
T FAE Bolal 9tk 19479 WHEAR GATT AAs A =47
3 m=go] olojFom 1995 WTO AA EHE AXHAAM 2:Eet 154 F
Ao lsetd BAFHE 1 Gagdo] AAE] g Holth A AR
of w2 A AA Ho AFAAEL WTO AA 9 el 1995 12.24%%
710 2017 5.7%% A&HH R AdstHal ot olst #AJSE tiAs)
ol /M H7FEE vl Y] E51s Foto] A=) # Ay BEE S 7
AgE o ® AIEFA o]gstar otk

At B BAGE S NEXRAE AR 20199 7]F0R 520008 B3



k. ml=E T FARACE UREE A AT e} RS FFo)e] g
Aol mE BlEAEH e &2 AHH o grfHo] 20059 tin] 2w oY F
BT) 7 91871 (SPS) T A4+

W HuE YAk 9tk 20169
o FhaAlolvk Ef Aol vls] W
7HAE ®olal Qi

:.:H

@jﬂ
20164 ©1F A%H o= F7heta glom v
o]F FFUA AP WHEE A4

& 2740 Golgt Alo|ZIE AR =

01N EIJ

<E 2-3> AAA ATt vFAZY Fo| (FAMNA/FRAT)

e JIEHER e +27 ) . -,

- TBT | SPC| 4 fDD;’ "(g{g;‘" A Wi | & ~
2005 | 897 | 856 | 1753 | 187 6 7 200 | N/A | EHA 1,953
2006 | 1,032/| 1.156| 2,188| 35 ! 3 39 | NA | EA 2207
2007 | 1,229 | 1.196| 2.425| 16 11 8 180 | N/A | 4 2605
2008 | 1,523 | 1.264| 2787 211 16 10 | 237 | N/A | 24 3024
2009 | 1,893 | 1,019| 2912| 216 28 o5 | 260 | 156 | 3307
2010 | 1,869 | 1408 | 3277 | 176 10 20 | 206|168 | 3651
2011 | 1773 | 1,391 | 3164 | 168 25 12 | 205 | 264 | 3633
2012 | 2,196 | 1.219] 3.415| 210 23 24 | 257 | 164 | 3836
2013 | 2,140 | 1,299 | 3.439 | 287 33 18 | 3% | 177 | 3954
2014 | 2240 | 1634 | 3874 236 45 23 | 304 | 167 | 4345
2015 | 1,977 | 1,681 | 3658 | 229 31 17 | orr |22 | ate7
2016 | 2,332 | 1,392 | 3724 298 34 1 343 | 138 | 4.205
2017 | 2,580 | 1479 | 4059 | 249 41 8 298 | 122 | 4479
2018 | 3,065 | 1.632| 4697 | 205 55 19 | 279 | 127 | 5103
2019 | 3,337 | 1.762| 5009 | 100 5 30 145 | N/A | E4 5244

XtE : WTO(Trade Policy Review Body, Annual Report 2019/Overview of Developments in the int’l
trading environment 2020)
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19) UN. Framework Convention on ClimateChange, Paris ClimateChange Conference,
November 2015, http://unfcce.int/meetings/paris_nov_2015/meeting/8926.php(noting  the
parties reached an actual agreement as to how best to implement the goals of the
aforementioned 15th COP). For an overview of the new regime, see Susanne Droge, The
Paris Agreement 2015: Turning Point for the International Climate Regime, GERMAN
INSTITUTE FOR INTERNATIONAL AND SECURITY AFFAIRS (Feb. 2016).

20) Paris Agreement, Dec. 12, 2015, 2016 T.LA.S. No. 16-1104 [hereinafter Paris
Agreement], https://www.state.gov/documents/organization/266403.pdf.

21) In 2015, parties to the UNFCCC submitted their intended nationally determined
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contributions (INDCs), which must be updated and turned into NDCs under the Paris
Agreement.

22) General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, 55 UN.T.S. 194
[hereinafter GATT]. Article 3.5 of the UNFCCC (1992) states climate policy measures
should not “constitute a means of arbitrary or unjustifiable discrimination or a disguised
restriction on international trade.”
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23) U.N. Framework Convention on ClimateChange, Report of the Conference of the Parties
on its sixteenth session, held in Cancun from 29 November to 10 December 2010, U.N.
DOC. FCCC/CP/2010/7/Add.1 (Mar. 15, 2011).

24) UNFCCC, supra note 3, at art. 4; Paris Agreement, supra note 16, at art. 4.15; Ralph
Bodle et al.,, The Paris Agreement: Analysis, Assessment and Outlook, GERMAN FED.
ENV'T AGENCY 20 (2016); Chan, supra note 27, at 228-37.
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27 vk WTO =5, 79 455 1ea lelld gatd AR dEs
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2 9 A4 R (Process and Production Methods, PPM) o4& 2b& &+ ith
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GATT? 6% ¥ 16%% GATT/WTO Al2#le] Bz 9 AA#A (CVD)
of gt 72L& AFshs W, BEF 9 A 2ol Bk € (SCM) ©]

25) Pauwelyn, U.S. Federal Climate Policy and Competitiveness Concerns, supra note 72;
Pauwelyn, Carbon Leakage Measures, supra note 72

26) Pauwelyn, U.S. Federal Climate Policy and Competitiveness Concerns, supra note 72;
Pauwelyn, Carbon Leakage Measures, supra note 72.
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27) Panel Report, European Communities — Regime for the Importation, Sale and Distribution
of Bananas, Complaint by Guatemala and Honduras, WTO Doc. WT/DS27/R/GTM,
WT/DS27/R/HND (May 22, 1997) (affirmed GATS applies to both direct and indirect
effects on trade)
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28) David A. Ganz & Padideh Ala'i, ClimateChange Innovation, Products and Services Under
the GATT/WTO System, nRESEARCH HANDBOOK ON INTELLECTUAL PROP. AND
CLIMATECHANGE 271, 290 (J. D. Sarnoff ed., 2016)
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30) Markus W. Gehring et al., ClimateChange and Sustainable Energy in Regional Trade
Agreements (RTAs): An Overview, INT'L CTR. FOR TRADE & SUSTAINABLE DEV.,
ISSUE PAPER NO. 3 (Aug. 2013),
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31) See Verrill, supra note 4, at 48-51; Andrew Greene, Carbon Intensity Standards:

Distraction and A Danger to Real Action on Climate Change, 15 HASTINGS W.-N.W. J.

ENVTL. L. & POL'Y 91, 119-23 (2009).
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32) Verrill, supra note 4, at 46. As of 2008, there were no suitable international standards
or equivalent standards in other countries that the U.S. could adopt in its regulation of
carbon intensity. See id. at 50.

33) U.S.-Cigarettes, supra note 6, 1.1. Indonesia challenged the U.S. regulation on multiple
grounds under the 1994 GATT and TBTAgreement, but the claim under TBT article
12(3) is the relevant claim to this analysis. Id. 3.1.

34) Id. 8.1. The U.S. appealed certain aspects of the Panel report, but Indonesia did not
appeal the Panel’s finding on TBT article 12(3). Because Indonesia did not appeal the
finding, the Appellate Body did not discuss the issue and the 2011 Panel Report remains
the only formal WTO interpretation of article 12(3)
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35) Panel Report, European Communities——Measures Affecting the Approval and Marketing
of Biotech Products, 690, WT/DS293/R (Sept. 29, 2006) [hereinafter EC-Biotech]

36) See U.S.-Cigarettes, supra note 6, at 7.645.

37) See U.S.-Cigarettes, supra note 6, at 7.646.
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38) U.S.-COOL, supra note 6, at 7.762.
39) U.S.-COOL, supra note 6, at 7.781.
40) U.S.-COOL, supra note 6, at 7.762.
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41) See Paris Agreement, supra note 16, at arts. 4, 6, 9 & 10.
42) Kyoto Protocol, supra note 6, at arts. 6, 12 & 17.
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43) Environmental Defense Fund & the International Emissions Trading Association, Carbon
Pricing: The Paris Agreement’s Key Ingredient, INT'L EMISSIONS TRADING ASS'N, 1, 4
(2016),
http://www.ieta.org/resources/Resources/Reports/Carbon_Pricing The_Paris_Agreements_Ke
y_Ingredient.pdf.

44) UN. Framework Convention on ClimateChange, Report of the Conference of the Parties
on its twenty—first session, held in Paris from 30 November to 13 December 2015, supra
note 30, at 136.

45) Paris Agreement, supra note 16, at art. 6.

46) Paris Agreement, supra note 16, at art. 6.1

47) Paris Agreement, supra note 16, at art. 6.2, 6.3

48) Paris Agreement, supra note 16, at art. 6.1, 6.2
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49) See Christof Arens ed., The Dawning of a New Era: Paris Climate Summit Agrees on
Substantive Package of Market Mechanisms, CARBON MECHANISMS REV., Issue 1 (2016).

50) Paris Agreement, supra note 16, at art. 6.4.

51) See See Andrei Marcu, CTR. FOR EUR. POL’Y STUD., Carbon Market Provisions in the
Paris Agreement, 1, 13 (2016),
http://www.ceps—ech.eu/sites/default/files/SR%20No%CC20128%CC20ACM%CC20Post%CC2
0COP21%CC20Analysis%CC200f%CC20Article%206.pdf.

52) See, e.g., Joseph E. Aldy et al., Beyond Kyoto: Advancing the International Effort
Against ClimateChangePEW CTR. ON GLOBAL CLIMATECHANGE (2003); N. Keohane, A.
Petsonk & A. Hanafi, Toward a club of carbon markets,CLIMATICCHANGE (2015); Annie
Petsonk, The Kyoto Protocol and the WTO: Integrating Greenhouse Gas Emissions
Allowance Trading into the Global Marketplace, 10 DUKE ENV'T L. & POL'Y F. 185
(1999); Jacob Werksman, Greenhouse Gas Emissions Trading and the WTO, 8 REV. OF
EUR., COMP. & INT'L ENVTL. L. (1999).
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53) See James Munro, Trade in Carbon Units as a Financial Service under International
Trade Law: Recent Developments, Future Challenges, 8 CARBON & CLIMATE L. REV.
106, 107 (2014); Marisa Martin, Trade Law Implications of Restricting Participation in the
European Union Emissions Trading Scheme, 19 GEO. INT'L ENVTL. L. REV. 437 (2007);
Glenn M. Wiser, The Clean Development Mechanism Versus the World Trade
Organization: Can Free—-Market Greenhouse Gas Emissions Abatement Survive Free
Trade?, 11 GEO. INT'L ENVTL. L. REV. 531 (1999).

54) See James Munro, supra note 165 (providing an overview of the continuing debate).

55) Over 100 members have entered commitments on financial services and many apply an
optional Understanding on Commitments in Financial Services annexed to the 1997
Financial Services Agreement, which became the GATS Annex on Financial Services. See
generallyWORLD TRADE ORGANIZATION AND WORLD BANK, I-TIP Services,
http://itip.wto.org/services/default.aspx (last visited Apr. 11, 2017) (providing a database
of Members’ commitments under GATS and other trade agreements).

56) See generallyCARBON PRICING LEADERSHIP COAL., Leadership Coalition,
http://www.carbonpricingleadership.org/leadership—coalition (last visited Apr. 11, 2017)
(explaining the agenda of the coalition).

57) Directive 2003/87/EC, of the European Parliament and of the Council of 13 October
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2003 establishing a scheme for greenhouse gas emission allowance trading within the
Community and amending Council Directive 96/61/EC, 2003 0.J. (L 275) 32. See
generally Environmental Defense Fund & the International Emissions Trading Association,
supra note 152, at 5-6 (interpreting Article 6 of the Paris Agreement); Christina Voigt,
WTO Law and International Emissions Trading: Is there Potential for Conflict?, 1
CARBON & CLIMATE L. REV. 54 (2008) (providing an analysis under the Kyoto
Protocol).

58) See generally William Nordhaus, Climate Clubs: Overcoming Free-Riding in International
Climate Policy, 105(4) AM. ECON. REV. 1339 (2015) (noting without sanctions against
non-participants, there are no stable coalitions other than those with minimal abatement.
By contrast, a regime with small trade penalties on non-participants, a climate club, can
induce a large stable coalition with high levels of abatement).

59) See generally Padmashree G. Sampath & Pedro Roffe, Unpacking the International
Technology Transfer Debate: Fifty Years and Beyond (Int'l Ctr. for Trade & Sustainable
Dev., Working Paper ISSN 1684-9825, 2012) (explaining the history of the protection of
IPRs).
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60) See, e.g., COMM'N ON GROWTH & DEV., The Growth Report: Strategies for Sustained
Growth and Inclusive Development (2008),
http://siteresources.worldbank.org/EXTPREMNET/Resources/489960-1338997241035/Growt
h_Commission_Final_Report.pdf (noting without social contracts. sustaining the policies that
promote growth is very difficult if not impossible); WORLD BANK, Global Economic
Prospects: Technology Diffusion in the Developing World (2008),
http://siteresources.worldbank.org/INTGEP2008/Resources/complete-report.pdf (stating
taking issues without a contract to court takes a longer time as opposed to a contract
dispute and thus hinders growth for technological companies).

61) See Adrian Lema & Rasmus Lema, Technology Transfer in the Clean Development
Mechanism: Insights from Wind Power, 23 GLOBAL ENVTL. CHANGE 301 (2013)
(discussing licensing in the wind power industry); Joanna I. Lewis, Technology Acquisition
and Innovation in the Developing World: Wind Turbine Development in China and India,
42 STUD. IN COMP. INT'L DEV. 208 (2007) (examines how two leading
developing—country firms have acquired and assimilated advanced technologies provides
crucial insights into facilitating competition).
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62) David Ockwell, Intellectual property rights and low carbon technology transfer to
developing countries——a review of the evidence to date, UK-INDIA COLLABORATION TO
OVERCOME THE BARRIERS TO THE TRANSFER OF LOW CARBON ENERGY
TECHNOLOGY: PHASE 2 (2008),
https://www.sussex.ac.uk/webteam/gateway/file.php?name=spru-teri-ids—phase-2iprs—-and-I
ow-c—tt—final.pdf&site=264.

63) Alexandra Bhattacharya, WTO discusses intellectual property and green technologies
transfer, THIRD WORLD NETWORK (Feb. 28, 2014),
http://www.twn.my/title2/climate/info.service/2014/cc140201.htm.
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64) See Sarabjett Hayer, Decision-making processes of ICAO and IMO in respect of
environmental regulations, POL'Y DEP'T A: ECON. & SCI POLY (2016),
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/595332/IPOL_STU(2016)595332_
EN.pdf (Both organizations have been exploring the issue, through the ICAQO’s
Environment Branch and the IMO’s Marine Environment Protection Committee
respectively; the 39th Session of the ICAO Assembly in September/October 2016 is
expected to result in adoption of a market-based measure to limit aviation emissions).
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65) International Civil Aviation Organization, Environmental protection——International Aviation
and ClimateChange--Policy, Standardization and Implementation Support, A39-WP/462
(2016),  http://www.icao.int/Meetings/a39/Documents/WP/wp_462_en.pdf.  For  general
discussion, see generally Alejandro Piera, Compliance Tools for a Global Market Based
Measure for Aviation: Designing the Legal Form of a Global Aviation Market Based
Measure, 10 CARBON & CLIMATE L. REV. 144 (2016).
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66) See Nicolas Kreibich & Wolfgang Obergassel, Carbon Markets After Paris: How to
Account For Transfer of Mitigation Results, JIKO Policy Paper No. 01/2016 (Jan. 2016).
See also Environmental Defense Fund & the International Emissions Trading Association,
supra note 152, at 6.

67) See generally Su Wei, Enhanced Actions On ClimateChange: China’s Intended Nationally
Determined Contributions (2015),
http://www4.unfccc.int/Submissions/INDC/Published%20Documents/China/1/China’s%CC20IN
DC%20-%200n%2030%CC20June%202015.pdf.
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68) See, Cosbey et al. 2009, supra note 80, at 17, Cosbey et al., Developing Guidance for
Implementing Border Carbon Adjustments, REV. OF ENVTL. ECON. & POL’Y (forthcoming
2016) [hereinafter Cosbey et al. 2016].

69) See Cosbey et al. 2016, supra note 206, at 8-9 (per footnote fifteen: In WTO case law,
the legality of exceptions depended on the actual implementation (targeted goods,
targeted countries of origin), or the consideration of multilateral solutions to an
environmental problem (U.S.-Shrimp case Appellate Body). In the E.U.-Asbestos Case
(DS135: European Communities——Measures Affecting Asbestos and Asbestos—Containing
Products), the discriminatory impact of a trade measure applied to a “like” imported
product was seen to depend on its competitive relationship to the domestic product).
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o)

70) See SCM, supra note 42; see generally WTO, Anti-dumping, subsidies, safeguards:
contingencies, etc, supra note 119.

71) International Energy Agency, Energy & ClimateChange, WORLD ENERGY OUTLOOK
SPECIAL REPORT 23 (2015),
https://www.iea.org/publications/freepublications/publication/ WEO2015SpecialReportonEnerg
yandClimateCh.
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72) See Ronald Steenblik & Juan Simén, A New Template for Notifying Subsidies to the
WTO, GLOBAL SUBSIDIES INITIATIVE 8 (2011),

http://www.globalsubsidies.org/files/assets/_template_for_notifying_subsidies_to_the_WTO.pd
f.
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gt 277} Z7hth, ol WTO |9 sl AAE 4 gk ¥E A
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73) See James Bacchus, Global Rules for Mutually Supportive and Reinforcing Trade and
Climate Regimes, E15 EXPERT GRP. ON MEASURES TO ADDRESS CLIMATECHANGE &
THE TRADE SYS. (2016),
http://www3.weforum.org/docs/E15/WEF_Climate_Change_POP.pdf. See alsoEPPS &
GREEN, supra note 109, at 260, 265 (providing details about the discussion how the
WTO regime and dispute settlement should better take into account non-trade concerns).

74) See Agreement Establishing WTO, supra note 34, at art. X.
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75) See Isabel Feichtner, The Waiver Power of the WTO: Opening the WTO for Political
Debate on the Reconciliation of Competing Interests, 20 THE EUR. J. OF INT'L L. 615,
618 (2009).
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76) See Isabel Feichtner, The Waiver Power of the WTO: Opening the WTO for Political
Debate on the Reconciliation of Competing Interests, 20 THE EUR. J. OF INT'L L. 615,
618 (2009).
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77) Ingrid Jegou, Sonja Hawkins, & Kimberley Botwright, What role for trade and investment
in the new climate regime?, INT'L CTR. FOR TRADE & SUSTAINABLE DEV. (Feb. 19,
2016),
http://www.ictsd.org/bridges—news/biores/news/what-role-for-trade—and-investment-in-the
-new-climate-regime.
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78) See, e.g., Keohane, Petsonk & Hanafi, supra note 164, at 185; Werksman, supra note
164, at 251; Glenn M. Wiser, The Clean Development Mechanism Versus the World
Trade Organization: Can Free-Market Greenhouse Gas Emissions Abatement Survive Free
Trade?, 11 GEO. ENVTL. L. REV. 531, 531 (1999).
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79) See Chris Wold et al.,, Leveraging ClimateChange Benefits through the World Trade
Organization: Are Fossil Fuel Subsidies Actionable?, 43 GEO. J. OF INT'L L. 635, 656-57
(2012) (indicating it would be very difficult for one member to prove that another
member’s subsidy causes an “injury”); but see Horlick & Clarke, supra note 268, at 10
(considering fossil fuel subsidies as “actionable”).

80) Sadeq Z. Bigdeli, Will the “Friends of Climate” Emerge in the WTO? The Prospects of
Applying the “Fisheries Subsidies” Model to Energy Subsidies, 2 CARBON & CLIMATE L.
REV. 11 (2008).
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81) See Ahmed Abdel Latif et al., Overcoming the Impasse on Intellectual Property and
ClimateChange at the UNFCCC: A Way Forward, INT'L CTR. FOR TRADE &
SUSTAINABLE DEV. 1, 36-37 (Nov. 2011),
http://www.ictsd.org/sites/default/files/research/2012/02/overcoming-the-impasse—-on-intell
ectual-property—and-climate—change-at-the—unfccc—a-way-forward.pdf.
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Abstract

Our country, which lacks rich resources and has a narrow domestic
market, has achieved remarkable economic development through the
increase in domestic production and the creation of jobs by exporting to
the world market through the world trade order created by the World
Trade Organization (WTO). However, the development of a trade system
based on industrialization is calling on humanity to take action on climate
change, and this demand for the international community was adopted as
the Paris Agreement at the United Nations Climate Conference in
December 2015 and formally came into force as international law on
November 4, 2016.

The Paris Agreement is a new global climate change response
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framework that aims to ensure that the global average temperature does
not rise more than 2° C before industrialization as an agreement signed
by the iInternational community to prevent climate change. The new
climate change response regime is based on the degree of voluntary
contributions of individual countries to mitigating the climate crisis,
adapting to climate change, and supporting finance, technology, and
capacity building. For these goals to address the climate crisis to be
successful, it needs the support of the established WTO trade system for
a new climate change response regime called the Paris Agreement. To
this end, it provided an overall analysis of the newly created new climate
and trading regimes and examined the issues and interactions between the
two systems.

In addition to the specific changes seen in Regional trade agreements
(RTAs), we analyzed and evaluated the interaction between the new
climate system's policy measures and the WTO's trade system, and
explored how the international trade system could support and contribute
to the new climate change response regime.

This study seeks to suggest several ways in which trade rules and
negotiations can help protect climate. First, the revision of the WTO
agreement, despite the lack of political support, advances the authoritative
interpretation of Articles 20(b), (g) and Chapeau of the GATT, so that it
can provide an important political signal that the WTO is open to
embracing the climate policies of its member states. Second, the dispute
settlement system under the WTO can further support the implementation

of the Paris Agreement, so it iS necessary to make the most effective
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and extensive use of this system. Third, the RTAs' negotiations have the
potential to spread climate protection rules more widely as a promising
way to introduce and test new rules on climate and trade. Fourth,
multilateral trade agreements incorporated into WTO agreements can
further strengthen the promotion of climate protection through the trade
of progressive WTO member states on trade and climate policy. Fifth, the
WTO and UNFCCC's bodies can increase institutional transparency and
accountability.

Focusing on the legal and political dimensions, this paper explores the
interaction between the climate system and the WTO's trading system and
how the two systems are linked. In the future, the conflict between
environmental regulation and trade liberalization will continue. The
best—case scenario i1s that future WTO agreements will resolve these
conflicts and consolidate valid environmental regulations within the

International trade system.

Keywords: Paris Agreement, UNFCCC, WTO, NDC.
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