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A STUDY ON THE PROTECTION OF THE CREDITORS’ INTERES TS
IN THE CORPORATE REORGANIZATION: PURSUING THE BALAN CE
BETWEEN THE INTERESTS OF THE CREDITORS AND OTHERS

Yijun Zhang
Department of Law, The Graduate School
Pukyong National University

ABSTRACT

As business failure is the universal feature of petitive markets, effective
insolvency and creditor rights systems are the domehtal building blocks of
sustainable development. While there are a widestyaof national insolvency
regimes, all effective systems provide clear prdoegs to manage financial
distress, facilitate predictable risk sharing arsfaklish a binding, collective
proceeding to-maximize the value of a firm's assetsether as a going concern or
in liquidation. The existence of such a framewaskilitates access to credit and
underpins contract enforcement. Hence, effectialiency and creditor rights
systems are important to both domestic and intemmait investors and creditors,
and are crucial to reducing the risks of finanaiatability and handling financial
crises when they occur.

Since the 1970s a great reformation has sprung the field of the Bankruptcy
Law. United States, France, England, Germany arukrotvestern countries
established new bankruptcy laws to replace theonlls, or amended the old ones

boldly in succession. The core of this bankrupty reformation is establishing

Xi



and consummating the reorganization system. Thgaazation system, as one of
the important bankruptcy systems juxtaposing thekhgtcy liquidation system

and the bankruptcy reconciliation system, is a @néve system that tries to help
the debtors actively and urge them to revive. Tinergence of the reorganization
system indicates that the system itself changes fie liquidating model to the

reconstructive model. Just because the new sysa@nmake up the shortcomings
of the traditional bankruptcy system, people bestioite effective estimates upon
it.

But any legal system cannot absolutely balaneeirterests of all parties, so
neither does the reorganization system. For exanipléhe system there are
conflicts between the value of keeping the socitdriests by urging the debtors to
revive and the aim of protecting the creditorsénests. On one side, the debtors
certainly hope to postpone and decrease their delotzler to abate their financial
burden and reorganize their corporations as so@ossible; on the other side, the
creditors also hope to receive sufficient compeasatearly. So, can such conflicts
be conciliated? How can we conciliate them? Withsth questions | want to
discuss the creditors’ interests and the proteamathods with regard to their
interests during the course of the corporate retzgsion.

Chapterl talks about the evolution of the bankruptcy lavd goints out the
change of the value of the bankruptcy law systehe fleorganization system is a
certain outcome with the development of the bartksufaw. When the liquidation
system or the reconciliation system cannot restiinee problem of the debtors’

debts felicitously, the reorganization system isiskd. It is a new approach to
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protect the creditors’ interests and rights. Onithva successful reorganization can
the creditors acquire enough indemnity. Howevethwhe development of the
society, we have to pay more attention to the $dotarests and other similar
things besides the creditors’ interests. So in Imy dissertation | want to expatiate
that the development of the reorganization systenneat deviate from the
protection of the creditors’ interests because timy by protecting the creditors’
interests can the reorganization plan get the tmediassistance and can the
purpose of the reorganization plan be achieved.

Chapter I discusses the theoretical foundation otepting the creditors’
interests during the course of corporate reorgéinizaThis dissertation considers
that the theoretical foundation should be the &#ey Balance Principle. This
chapter discusses 3 aspects: 1) the basic pothedfalance—the confirmation of
the reorganization claims; 2) the necessity of ititerests balance and; 3) the
possibility of achieving the interests balance.

Chapterlll demonstrates the exterior balance between thataredand the
reorganization proceedings. As to the startup masha of the reorganization
proceedings, the most important thing for us tovki®how to put the corporation
with the necessity and the possibility of the ramigation into the reorganization
proceedings, and how to exclude the corporatiom wid hope to revive. The
startup mechanism is the first phase to protectctieglitors’ interests, and this
phase is also the most important and significaet ¢trwe are off our guard at this
phase, maybe there will be a lot of future troustel the creditor will come a

howler.
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Then the dissertation discusses the important enablabout the supervisory
mechanism of the reorganization proceedings, ssci)athe legal position, the
rights and the restrictions of the business institu during the course of
reorganization; 2) the significance of the supemyisinstitution and its authority
and; 3) the foundation and the authority of theditoes’ self-government
institution. As to the core of the reorganizatiomgeedings—the reorganization
plan, the establishment and enforcement of thegegdzation plan are the things
that impact the creditors’ interest the most. Se phmoceedings of establishing
should be exoteric-and transparent, and the coofahe plan should incarnate the
creditors’ will. To achieve such purposes, the gaaization plan should be up to
the best interests of the creditors’ principle, thie play principle and the utterly
priority principle. And the reorganization laws siiebalso use the interest balance
principle to conciliate the interest conflicts argdhe different creditors.

Chapter V' discusses the interior balance among the creditorthe corporate
reorganization, there-are a lot of conflicts nolydretween the creditors and other
interested parties, but also‘among the creditotheninterior. Every creditor has
the motivation to be discharged fully and on tiffibus the reorganization laws and
regulations also have to conciliate the intereetslicts among the different sorts
of creditors. In my opinion, the automatic stayteys and the right of rescission
are both systems of protecting the creditors’ gges equally and show the
adjustment and balance to the whole creditors auiget individual creditor.

Chapter V introduces the Korean reorganization systém.March 21, 2005,

the Korean government finally promulgated the exedidraft and named it as the

Xiv



“Act on Rehabilitation and Bankruptcy of Debtorsyid the original three insolvency
laws were all combined into one. This new unifiael has come into practice on April
1, 2006. After introducing the evolution of the Kan reorganization system in brief,
the outstanding points of this new enacted lawrdareduced one by one.

Chapter VI reviews the corporate reorganization system im&&imainland.
Strictly speaking, there was no modern corporategenization system until the
amended the People’s Republic of China, Enter@#sekruptcy Law of August 27,
2006. The reorganization system in this fresh amendw has great significance
both in the theoretical and the practical sense.

Finally, chapterVll ingeminates that since the reorganization systepeared,
the problems such as how to go along with an éffectorganization and how to
ensure the successful reorganization have alwass the jurisprudents’ purposes,
and the creditors’ best hopes at the same time.plingose of the reorganization
system is promoting the debtors to revive and theninterests of the society can
also be maintained. This kind of purpose showstbdern society is intervening
in the economy with its public power, but “publigervention” has to be restricted
within a certain boundary—that means, the creditorerests should not be
damaged. Therefore, the development of the reargaon system cannot deviate
from the protection of the creditors’ interestdidpe and deeply believe that the

reorganization system will surely take root in Ghand thrive in the future!
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I.INTRODUCTION

A. OVERVIEW

When we look back on the history of the bankrygigal system, it is not
difficult for us to find that during the expansetohe the value of the bankruptcy
legislation has experienced much evolution. At ¥eey beginning, the absolute
protectionism to the creditors was executed, aed the debtors’ interests were
given the same attention as the creditors’; Inlfithee social interests were thought
of an uppermost value object. There were scholdrs valled the evolution as
“from compulsive to voluntary and to politic banktay,™ and scholars who
generalized the process as “from liquidation taganization,® and also ones who
differentiated ‘the bankruptcy into liquidation moded reconstruction mode.
Undoubtedly, the evolution of the value of the bapkcy legislation is a certain
outcome of the development of the social econondyitarepresents the progress of

the bankruptcy system while on the other sidesb ahows the creditor’s status

1 Cui Zhiyuan, “Meiguo Pochanfa Di 11 Zhang de Li¥hnjin ji Lilun Yiyi [the Historical Evolution
and Academic Significance of the Chapter 11 of Ahgerican Bankruptcy Code]Jingji Shehui
Tizhi Bijiao Vol. 1 [Comparison of Economic and $acSystem], Zhongguo Jingji Shehui Tizhi
Bijiao Zazhishe [Comparison of Economic and SoSigdtem Periodical Press of China] (1996), at
33.

2 Luo Jianxun,” Gongsi Ruhe ChongzhendHow do the Company Reorganize], Zhongguo Taibei
YongRan Wenhua Chuban Gufen Youxian Gongsi [YongRaltrue Ltd. of Taibei, China] (1994),
at 40.

3 Yu Shui, “Riben Daochan Fazhi de Xianzhuang yu Kb Actuality and Problem of the Japanese
Insolvency Law],” (translation) Waiguofa Yiping V@ [Translation and Comment on the Foreign
Laws], Zhongguo Shehui Kexue Chubanshe [China $8ciance Press] (1995), at 53.



gets gradually weaker.

Since the bankruptcy system was born, differenintries have experienced
different changes at different periods, some ewuethe same period. In general,
according to the line of bankruptcy exemption systthere are two stages during
the evolution of the bankruptcy law. Before the bvaptcy exemption system the
important point of the bankruptcy legislation waswhto protect the creditors’
claims, and at that time the bankruptcy systemeaisompletely just as the tool of
executing the creditors’ claimfsAlthough the debtors’ status improved continually,
it was impossible for them to get remedied andrtiméerests taken into account by
the bankruptcy proceedings. In order to preventpiiaity of execution of several
claims and realize the fair distribution, the ctedi’ desires were the main force of
urging bankruptcy at that time. After the bankryptgemption system appeared, it
became a strong impetus of natural persons to bphkecause of the exemption
system could bring benefits to the debtors. And aligh the establishment of the
free property system and the voluntary bankruptgstesn® the center of the
bankruptcy law began to incline to the debtors #rel attention to the debtors’
interest became one of the valuable objects ofbuekruptcy law. As to the
corporations, when the investors’ limited liabégi were confirmed by the law, the
regulations of the limited liabilities were put énpractice, instead of using the
bankruptcy proceedings to achieve the exemptiorerests. Under such

circumstance the debtor had scarcely any motivatmrstart the bankruptcy

4 Douglas G. Baird & Thomas H. JacksdrCases, Problems, and Materials on Bankruptcijtle,
Brown and Company (1985), at 22~23.

% The article of the “voluntary bankruptcy systemésfirst regulated in the Bankruptcy Law that the
U.S. Congress passed in 1841.



proceedings and he could go ahead with his busiaessrding to the “limited

liability” without any worries. Even the corporatiovas close to the bankruptcy
while the creditors had to be up against the trothhaving no assets to be
distributed. Thus at the same time of distributig debtor’s limited assets,
affording the optional bankruptcy prevention systerthe debtors who have hopes
to revive has become one object of the bankrumgislation. The emergence of
the reorganization system is just the outcometti@bankruptcy law pursues. This
new system considers not-only the interests ofctieditors and the debtors, but
also all the subjects’ interests that might be ciéfé by the debtor’s bankruptcy.
This also offers the institutional support for teecial interests. Its emergence
makes the valuable objects of the bankruptcy laweap multiplex. Different

countries and regions have their different legisfatmnodes. There are altogether
three legislation modes in the world now: a) therganization system is regulated
in the company law, such as England before 1986 Tamngan of China; b) the

reorganization system-is. regulated in the bankyupdgy, such as America and

England after 1986 and c) the reorganization lagnected separate, such as Japan.

B. BRIEF INTRODUCTIONS TO DIFFERENT COUNTRIES

1. ENGLAND

England is the motherland of the reorganizatigstesn. The reorganization



system was first established in Company Law in 19281 when the law was
amended again in 1948 the Arrangement and Recotisttuwas formally
radicated? After the Cork Report of 1982 and the Insolvenost Af 1986, the
natural person’s bankruptcy in the bankruptcy laa the corporate bankruptcy in
the company law were combined and the reorganizaystem was established.
According to the Insolvency Act, there are fouricks for the corporation in mess:
a) receivership; b) administrative receivershipcainpany voluntary arrangement
and d) administration. The administration procegslinare similar to the
reorganization proceedings the most. The receiifergioceedings and the
administrative receivership proceedings can bothcbesidered as liquidation
proceedings and the company voluntary arrangemestepdings are informal
proceedings like the conciliation even more. Thmiagstration proceedings make
the administrator manage the corporation in bebfalhe creditors with unsecured
claims and the corporation .itself, prevents theditoes from executing the
corporate assets by force, restricts the credititts secured claims to execute the
security interest and urges the corporation impritssemanagement in order to
revive. British scholars also consider the admiat&in proceedings the same as

the Bankruptcy Code 11 of USA.

® Yuan Kunxiang,” Gongsi Chongzheng Zhidu zhi Bijiao YanjiUA Comparative Study on the
Corporation Reorganization System], Zhongguo TaB®@&hMin Shudian [SanMin Bookstore of
Taibei, China] (1984), at 1~6.

) Edward Bailey, Hugo Groves, Cormac SmittCorporate Insolvency: Law and Practicé,ondon:
Butterworths (2001), at 119.



2. UNITED STATES

United States is the first country that regulatied reorganization system by
numbers and the reorganization system in the d.80st advanced and perfect in
the world to date. The reorganization system fiesisted in the Equity
Receivershiff) Although the article 12 of the Bankruptcy Act &3IB” was called
“composition,” it was only applied to solve the gim dissensions. When the
corporations with complex-capital structure -couldt rdischarge their debts,
especially the railway corporation and the pubtility at that time, there would be
large influence to the society if the bankrupt@tstes were applied. Therefore, the
equity court offered the license of setting theetssadministrator to those
corporations. They could save the corporations foamkruptcy and maintain their
business at the same time. But the proceedingshuast time and money and the
court could not constrain those creditors with otiym. The Congress of the
United States added Code 8 “Debtor’s Relief Actt{@e 77) to the bankruptcy
law in 1933 and Article 77B “Corporate Reorganiaati in 1934:° Thus the
reorganization system became an important pahebankruptcy law formally. In

1938 the Congress amended the bankruptcy law rpamtl passed the Chandler

® Li Yongjun, "Pochan Chongzheng Zhidu YanjijA Research on the Reorganization System],
Zhongguo Renmin Gong'an Dxue Chubanshe [Chinesel®soRepublic Security University
Press] (1996), at 17.

9 The Bankruptcy Act of 1898 (“Nelson Act”, July 1898, ch. 541, 30 Stat. 544) was the first United
States Act of Congress involving Bankruptcy thateggompanies an option of being protected
from creditors. Previous attempts at federal bapiay laws had lasted at most a few ye&e®,
for the Bankruptcy Act of 1898, David A. Skeel, JrDebt's Dominion: A History of Bankruptcy
Law in America , Princeton University Press (2001).

9 1bid at18.



Act. This act extended to Article 77B to Bankrupt@Gode 10 “Corporate
Reorganization”(mainly for the big public issuedmarations) and amended Code
11 “Arrangement”’(mainly for the small closed ent&gs, such as corporations,
partnerships and individuals) and Code 12 “Realp@mty Arrangements by
Persons Other Than Corporations.” The Congressdfedinhe Bankruptcy Law
Committee in 1970 and passed the again amendedgdok Law in 1978—that
is the Federal Bankruptcy Reform Act of 1978The most important and essential
amendment is the combination of the quondam Codgo8le 10, Code 11 and
Code 12 into the new Code 11. Code 11 became eautrieorganization system”
and it can be applied by the natural person, thipatation and the partnership.
Debtors or other relevant people need not choas€tde 10 or 11 any more and
different types of creditors’ interests can be bedal better. The application
proceedings are simple and convenient and the csionebetween the proceedings
are quite flexible. In this sense the reorganiratgstem of the United States is

thought of a typical representative and affecteiottountries’ legislation to a large

M The Bankruptcy Reform Act of 1978 (Pub. L. 95-59@, Stat. 2549, November 6, 1978) is a
United States Act of Congress regulating Bankrupttye current Bankruptcy Code was enacted in
1978 by§ 101 of the Act which generally became effective@gtober 1, 1979. The current Code
completely replaced the former Bankruptcy Act 0988sometimes called the “Nelson Act” (Act
of July 1, 1898, ch 541, 30 Stat. 544).

However, the most comprehensive piece of bakyulegislation since the 1978 Act, the
Bankruptcy Reform Act of 1994 (Public Law 103-3@tober 22, 1994) was signed into law by
President Clinton on October 22 1994. The 1994 d&cttains many provisions, for both business
and consumer bankruptcy, including: provisionsxpeglite bankruptcy proceedings; provisions to
encourage individual debtors to use Chapter 12$ohedule their debts rather than use Chapter 7
to liquidate; provisions to aid creditors in recomg claims against bankruptcy estates; creation of
a National Bankruptcy Commission to investigatettfer changes in bankruptcy law; ect. In
November 1997, the National Bankruptcy Review Cossion completed an extensive and
detailed report on bankruptcy reform. Most recemiesident George W. Bush signed on April 19,
2005 the Bankruptcy Abuse Prevention and Consurreteétion Act(BAPCA) of 2005 into law.
The BAPCA became effective on October 17, 2005.



extent.

3. FRANCE

The real modern bankruptcy system in France ratgd from the bankruptcy
regulations specifically written in the Code of Mantile Law of 1807. Through
several amendments the judicial liquidation systeas finally set up in 1889 as
the assistant bankruptcy proceedings. But the amizgtion system has been all
long regulated in the Code of Mercantile Law utité bankruptcy law reformation
of 1967. The bankruptcy law of 1967 regulated #esesf measures that availed to
the enterprise reorganization. If there was a pdggifor the enterprise to revive
the suspense proceedings and the judicial reorg@miz proceedings could be
applied*? The bankruptcy law of 1967 strengthened the pafehe judges and
the inquisitors. But there were no preventive peoltegs in this law and the time
of the suspense proceedings were too short foridensg whether there was a
possibility of resuscitation. Then the No. 148 atin 1984 and the No. 98oi
85-du 25 janvier 1985, le redressement et |a liafiod judiciaire des entreprises
No. 99 statute in 1985 improved the bankruptcy famher. The Article 1 of the
No. 98 statute made clear the purpose—rescue therpeise, maintain the
management and discharge the debts—of this statutethe very beginning. The

prepositive reorganization proceedings and theepeetial social interests are two

12 shen Daming & Zheng Shujuri Bijiao Pochanfa Chulun [An Introduction on the Comparative
Bankruptcy Law], Zhongguo Duiwai Maoyi Jiaoyu Chuobhe [International Business Education
Press of China] (1993), at 215.



material breakthroughs in system.

4. JAPAN

The Corporation Regeneration Law of 1952 is tleprasentative of the
reorganization system in Japan now. In order tmeittthe foreign capital, the
Corporate Reorganization Law was established ir2 1&%er the World Warll ,
imitating the reorganization system of the Bankeypitaw the United Statéd. But
this law laid particular stress on the proceedigg it lacked entitative regulations,
especially those of protecting the enterprisesotorgwith their business during the
reorganization period. The Japanese Congress pHusélvil Rehabilitation Law
in 1999 based on the deteriorating economy and deakit in 2000. Although it
was originally planned for the middle or small-sizenterprises, many big-sized
enterprises even prefer this.law because of itlsinproceedings and strong
reconstruction measure.. As to the corporate retrgdon the regeneration
proceedings and the rehabilitation proceedingsaoedinate proceedings in Japan

now.

5. TAIWAN DISTRICT OF CHINA

In 1960, the Taiwan TangRong Ironworks Ltd. (tiggest ironworks in Taiwan)

13 Li Yongjun, "Pochan Chongzheng Zhidu YanjijA Research on the Reorganization System],
Zhongguo Renmin Gong'an Dxue Chubanshe [Chinesel®soRepublic Security University
Press] (1996), at 17.



wanted to borrow money from the financial instibmibecause of its difficult
business status, only receiving the refusal. LatengRong asked the local
government for help. Since there were no regulati@bout the corporate
reorganization then the government had to quoteSineeral Mobilization Statute
and enacted the Significant Manufacture EnterpRescue Statute to solve this
case’” The Rescue Statute regulated that “when the catipos dealing with the
important manufacture or traffic whose productias services are necessary
interiorly or surely have their markets overseagehtihe possibility of shutdown
while they still have their reorganization valutsey can ask for the rescue to the
administration” office.” The local government themaeted the corporate
reorganization system as Code 5 Section 10 of iwpgany Law in 1966 and

amended it again in 1978.The latest amendment was in the November 2001.

6. KOREA

The regulations about the corporate reorganizatioginally emerged in the

article of the old Commercial Lal® According to the old Commercial Law, the

reorganization plan has to achieve the agreementdl dhe creditors and the

19 Li Yongjun, "Pochan Chongzheng Zhidu YanjijA Research on the Reorganization System],
Zhongguo Renmin Gong’an Daxue Chubanshe [Chinespl®g Republic Security University
Press] (1996), at 16.

¥ Huang Chuankou, “Gongsi Chongzheng zhi Yanjiu [d$ton the Corporate Reorganizaiton],”
Mingzhuan Xuebao, Vol. 25 [MingZhuan Study Journallingzhuan Xuebao Zazhishe
[MingZhuan Periodical Press] (1988), at 6.

18 Xu Changrong, “An Analysis on the Legal Tropismtbé Corporate Reorganization System,”
http://www.deheng.com.cn/asp/PAPER/html/20055241542.htm (last visited on May 26, 2007).
The old Commercial Law which was the effective Jegs® law in Korea under the rule of the
Japanese Imperialism had been in effect in Kore@ll the year of 1962 when the Korean
government enacted the Korean Commercial Code.



variation of the reorganization institution hasatide by the common regulations
of the company law. But in practice, the consequeperations are quite
inconvenient because of the imperfect procedurafjulegions and the
circumstances of the debtors’ abusing of the revrgdion proceedings in order to
postpone their debts are quite frequently seenreftwe, the legislators thought
that it was very necessary to enact special laves regulations to rescue the
enterprises additionally. The contents about theparate reorganization were
deleted from the commercial law when the commerciadle proposal was
examined in 1961 Basically speaking, the insolvency law system isissof
three laws: the Bankruptcy Act, the Composition ,Aeind the Corporate
Reorganization Act® These three basic insolvency laws were enacté86@ and
have been modified several times to reflect thdityeaf the Korean economy.
However, these basic insolvency laws have receavied of criticisms. Among all
the amendments, the one carried through by theafogevernment after accepting
the recommendation-of the International Monetargd=(the “IMF”) to modify the
outdated insolvency laws" during the period of ecoico crisis was quite
outstanding. The IMF and the World Bank requesterl Korean government to
modify and complete the insolvency laws at the séime of offering the support
of foreign exchang®&’ The material change has appeared in the Koregoie

reorganization laws at the aspect of the substanilas and the setup of the

1) Korean government enacted the Korean Commercide@o January 20, 1962 as act number of
1000.

18 Yong Seok Park, “Unified Insolvency Law of Koredgurnal of Korean Law, Vol. 3, No. 2 (2003),

9 at 163, http://papers.ssrn.com/sol3/papers.cimfzaiisid=652881 (last visited on May 25, 2007).
Ibid.
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reorganization institutions through the amendmeaftd998 and 1999. But the
amendments as to the corporate reorganization détes the financial crisis have
always been proceeded. On March 31, 2005 the Komgarernment finally
promulgated the examined draft and named it asAttteon Rehabilitation and
Bankruptcy of Debtor&” and the original three insolvency laws were athbined

into one. This new unified law has come into favoeApril 1, 20062

C. REVIEW

Although the reorganization systems in differemtintries and regions have their
own histories their emergences and developmentsjaned with big-sized
enterprises closely. The big-sized enterpriseshadoundation of the economy in
one country and once they have the possibilityysbivency, not only the creditors,
the shareholders but also the social economy \eillaffected. Establishing the
reorganization and rescuing the enterprises inedipament are paid attention by
different countries and accord with the trend @f tbform and development of the
modern bankruptcy law.

The reorganization system and the conciliatiostesy before it shake the
traditional bankruptcy and cause the historic cleaoigit. They initiate a new way

of reconstruction of the enterprise in a mess emtiemise of discharging the debts

20) It is also called the Unified Insolvency Law in iéa.

2 Dong Woo Seo & Hong Kee Kim, “the Asia-Pacific Resturing and Insolvency Guide 2006--
Republic of Korea,” at 98, www.adb.org/Documentdfigdlines/restructuring-insolvency/chap4-8.
pdf (last visited on May 25, 2007).
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fairly. If we compare the conciliation system ig tirst revolution to the traditional
bankruptcy, then the reorganization system is #warsd one. But the conciliation
mainly pays attention to the adjustment of the itoesl and the debtors and the
conciliation agreement is only a plan to dischasgfaout the items relating to the
debtor’s internal affairs. Thus, the simple comtitn system only takes the
temporary solution and works restrictedly at theinfgo of preventing the
bankruptcy and rescuing the enterprise. Differenllg reorganization system gets
over the limitation of the conciliation. It is aotive system and rescues the debtors
actively by adjusting the debtor’s internal affagnsd improving the management.
There are other differences between these tworagsédthough they are both the
denials against the traditional bankrupt@ya) different intentions. Besides the
same purpose of preventing the debtor’s bankruptoy, conciliation system
doesn't care about the debtor’s fate subjectively iais only the external result if
the debtor can survive after the conciliation agreet. The reorganization system
goes deep into the enterprise and takes the ef#featiethods to reorganize the
enterprise actively. Urging ‘the enterprise to revig also the purpose of the
reorganization system. b) different objects. Thepomtion, the partnership, the
person and so on can all apply the conciliationtesysbut in many countries
(except United States) the object of the reorgaioizesystem is restricted within
the corporations. c) different proposers. As to tmnciliation system, many

countries regulate that only the debtor can bepttogposer but the creditor, the

22 Anonymity, “The Reorganization System, the Recdatiiin System and the Liquidation System,”
http://www.goodlawyer.cn/fbbs/dispbbs.asp?board&t=45867&page=6 (last visited on June
17, 2007).

12



shareholder or the directorate can propose allgbyanization application besides
the debtor in the reorganization proceedings. f#@rdint causes of the proceedings.
Comparing with the conciliation, the cause of teerganization is broader. This
means besides the bankruptcy cause, if there islanger or possibility of being

incapable of paying the reorganization proceediogs also be started up. €)
different effectiveness. The effectiveness of teerganization proceedings is
higher than the conciliation’s. Once the court suthe reorganization all other
proceedings such as bankruptcy, conciliation amdilfle execution should stop.

The conciliation agreement confirmed by the coamrot prevent the creditors
with secured claims or priority yet, while all tr@editors should obey the

reorganization proceedings once the proceedingstaried up.

The reorganization system considers not onlyirikerests of the creditors and
the debtors but also all the interests subjectsniaybe affected by the debtor’s
bankruptcy and offers the institutional supportite social interests. Its emergence
makes the valuable objects of the bankruptcy lapeap multiplex. Harmonizing
the conflicts among the multiplex valuable objeistsa difficult problem of the
bankruptcy law. Once the reorganization proceedargsstarted up the automatic
stay system will postpone the debts and give thodepportunity to survive. But
in practice the reorganization system has beend#i#or’s tool to prevent the
creditor from executing separately to some extadtthe debtors have even more
positivity than the creditors. There were altogetimore than 1.43 million

bankruptcy petition cases (includes the cases flerbrding to the Code 7 and

13



Code 11) in America in 1998 and there were only &dses filed by the creditofs.
It is quite clear that there is conflict betweere thaluable object of the
reorganization system and the protection of thdityes’ interests.

In my opinion, the valuable object of the reoiigation system of urging the
debtors to revive in order to maintain the soaéliest and the protection of the
creditors’ interest will certainly conflict. The llrs hope to stay and decrease the
expenses of the reorganization claims and achhevsuccess of the reorganization.
On the other hand, creditors hope their reorgaioizatlaims can be discharged
adequately as soon as possible lest they suffdo#isedue to the partial release or
delayed performance. However, such conflict candreiliated since with only the
protection of the creditors’ interests can we det creditors’ assistance and then
achieve the object of the reorganization; Also, amdy with a successful
reorganization can the creditors gain sufficiemtgction. What the reorganization
system is seeking for is not the balance betweerctéditors and the debtors, but
the new balance aiding the social power. Maintagtthe equilibrium of the
three-dimensional forces has become the arduou& wbrthe reorganization
legislation now. This dissertation discusses hoslégislation should protect the

creditors’ interests based on such point.

29 David S. Kennedy, James E. Baildy], R. Spencer Clift]Il, “The Involuntary Bankruptcy
Process: A Study of The Relevant Statutory and éha@l Provisions and Related Matters,” 31
University of Memphis Law Review 1 (2000), at 3.
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II. THE THEORETICAL FOUNDATION

OF THE INTERESTS BALANCE

A. OVERVIEW

The multiplex value objects of the reorganizatigistem make the interests
(such as the creditors’ interests, the debtor€redts and the social interests)
coexist during the whole process. All the partieseh conflicting interests with
each other while they have unanimous interests tsioe® They can achieve their
purposes if the reorganization is successful, ey will certainly lose their money
if the reorganization is aborted. The creditors @mays at a disadvantage in the
reorganization process relative to other interabjexts and their interests are most
easily infringed-upon. Therefore, the protectiontha creditors’ interests should be
considered well during the course of system desgrinstead of being remedied
after the probable abortive reorganization.

One of the main effects of the law is adjusting andciliating the conflicting
interests of the various sid&.And it is wrong to lean to one side or ignore it
excessively. In the course of corporate reorgaiozasystem designing, the
creditors’ interests also should be protected wiiile other subjects’ interests

cannot be ignored. The principle of conciliating ttonflicting interests between

24) Edgar Bodenheimer (translated by Deng Zhenglai &idgwu), Jurisprudence:the Philosophy
and Method of the Law Huaxia Chubanshe [Huaxia Press] (1987), at 383.
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the reorganization creditors and the other intesebjects is balancing the interests.
In this sense, the academic foundation of protgdtie reorganization creditors is
balancing the interests. Therefore, this chapténiaxpatiates on the protection
of the creditors’ interests during the course ofpoocate reorganization in the
following aspects: confirming the reorganizatioraiels; the interest conflicts
among the reorganization creditors and the otherast subjects; the necessity and

the feasibility of balancing the interests.

B. BASIC POINTS: CONFIRMING THE REORGANIZATION
CLAIMS

1. THE REORGANIZATION CLAIMS

The reorganization law. combines the characteristiboth the procedural law
and the substantial laf}: Thus, in the aspect of the formal sense the reargton
claims mean those property claims declared and ués@caccording to the
reorganization proceedings and in the aspect of é#issential sense the
reorganization claims mean those property claimanasg the debtor before the
reorganization ruling. At the point of legislatitime latter conception is generally

adopted®

2 Li Yongjun, "Pochan Chongzheng Zhidu YanjijA Research on the Reorganization System],
Zhongguo Renmin Gong’an Dxue Chubanshe [Chinesel®soRepublic Security University
Press] (1996), at 157.

%) See the Japanese Corporation Regeneration Law, Arlio “the reorganization claims refer to
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The reorganization claims of the essential sanskide these significations
hereinafte” a) the reorganization claims occur before thegamization ruling.
Actually, this means that the cause of the claimuece before the ruling without
reference to whether the claim has gone into eff@sen the reorganization
proceedings start. So the claims with time limitcondition are all reorganization
ones and generally those occur after the reorgémizeauling are not. But as the
exception, the law also considers that some claimesurring after the
reorganization ruling as reorganization claimsrden to show the justice, such as
claims caused by the well-meaning payment of tlagvde or accepter who do not
know the fact of the reorganization of the remitter the endorse® b) the
reorganization claims are property claims. That meethey are claims that are
expressed directly or can be measured by moneyiecjeorganization claims are
protected by law and can be executed forcibly. Riggkclaims, null claims, claims
caused by illegal reasons and claims whose subjetters are forbidden to
execute are not reorganization claims. As to thand.that exceed the limitation of
actions, there are several opinions. Some schotgsider that the creditor can still
get the refund before the debtor's deraignment thadclaim can be declared as
reorganization claim; some scholars consider tnatctaim will be rejected to pay

at the time of examination because it has exceduedimitation of actions and

those property claims to the corporations on th&isbaf the reasons prior to the startup of the
reorganization proceedings.”

2D Li Yongjun, "Pochan Chongzheng Zhidu YanjijA Research on the Reorganization System],
Zhongguo Renmin Gong'an Dxue Chubanshe [Chinesel®soRepublic Security University
Press] (1996), at 158~161.

28) See the Japanese Corporation Regeneration Law, Artid&e Quoted from: Li Yongjun|Pochan
Chongzheng Zhidu Yanjiu [A Research on the Reorganization System], ZhongBeomin
Gong'an Dxue Chubanshe [Chinese People’s Repubtar8y University Press] (1996), at 160.
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thus it cannot be thought of as reorganizatiomefd&i | consider that such claims
have lost the right of being protected by law arah’c be classified as

reorganization claims. It is almost an impositionthe debtor if we admit such
claims as reorganization claims because the dabiesdy does not have the legal
obligation of performing.

Since reorganization claims are restricted toindaoccurring before the
reorganization ruling, how should we treat thosgemses and debts that are for the
common interests of the whole creditors and theresiwdders after the
reorganization ruling? The Japanese CorporatioreRergtion Law calls them “the
common claims® and the Company Act of Taiwan District of Chindlséhem
“the reorganization liabilities™ while the Federal Bankruptcy Reform Act of the
United States calls them “the administrative exper® But the German

Insolvency Law (Insolvenzordnung) advances the eptians of “the proceedings

29 Chen Zongrong, Pochan Fa [the Bankruptcy Law], Zhongguo:Taiwan SanMin ShiganMin
Press of Taiwan, China] (1986), at 295.

%9 see the Japanese Corporation Regeneration Law, Ar#ié& “The common includes that: (1) the
expenses of judgment for the common interests efdrganization creditors, the person with the
reorganization hypothec and the shareholders; H&)expenses of the corporate business and
management after the startup of the reorganizationeedings; (3) the expenses of executing the
reorganization plan, but those occur after the itgation of the reorganization proceedings are
excluded; (4) the rewards, expenses and recompémseshould be paid according to the Article
285 and Article 287; (5) the claims of the admiigir or the director of the corporation as to the
behavior about the corporate business and propextieording to his rights or authorities after the
startup of the reorganization proceedings; (6) dladms according to the unjust enrichments or
other similar behaviors to the corporation after skartup of the reorganization proceedings; (@) th
claims of the relative party when the administragerforms his debts according to the Article 103.”

3D See the Company Act of Taiwan District of China, Atéc312: “The following debts incurred
during the reorganization of the company shall hpreference for repayment over the rights of
creditors in reorganization: 1.Debts incurred famtinued operation of the business of the
company; and 2.Expenses incurred in the processemiganization. The aforesaid right of
preference for repayment shall not be prejudicedaooount of a ruling for termination of
reorganization.”

%) see the U.S. Federal Bankruptcy Code, Article 503. Tile of it is “§503. Allowance of
administrative expenses.”
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expenses” and “the consortium liabiliti€€)"Actually the expenses and liabilities
that occur after the reorganization ruling are bdkle obligations of the
reorganization corporation and they are both tleditors’ rights. It is meaningless
for us to distinguish between the expenses anditieb after the reorganization
ruling because the expenses and liabilities at tivme are both for the
reorganization proceedings and should be treatellgg In my opinion, “the
common claims” is a felicitous expression and i ¢e distinguished from the
reorganization claims.

One thing that has to be pointed out is that solaiens that occur before the
reorganization ruling can also be common claimg ps those reorganization
claims occurring after the ruling, such as the progpmaintaining expenses of the
reorganization corporation during the interval ebnganization application and
reorganization proceedings which are regulated hie fapanese Corporation
Regeneration Law and the Company Act of Taiwanr@isbf China; and the
wages owed to. employees before the reorganizatimetepdings which are
regulated in the Japanese Corporation Regeneiagiorand the French Enterprise

Judicial Reorganization and Liquidation L&V

33) See the German Insolvency Law (Insolvenzordnung), deti54: “The following shall be deemed
costs of the insolvency proceedings: 1. the caes fin respect of the insolvency proceedings; 2.
the remuneration earned and the expenses incuyrételtemporary insolvency administrator, by
the insolvency administrator and by the membets®treditors' committee.”

%9 See Supra footnote 31 and the Japanese Corporation Regemeiadiv, Article 67 and Article 104.
Quoted from: Li Yongjun,” Pochan Chongzheng Zhidu YanjifiA Research on the Reorganization
System], Zhongguo Renmin Gong'an Dxue ChubanshenfSh People’s Republic Security
University Press] (1996), at 165. And the Frenctm@mrcial Code, Article L621-32: “Debts
legally arising after the decision to commence Ivesacy proceedings shall be paid when they
become due where trading is continued. Where th@endt the undertaking is sold or, if trading is
continued, where the debts are not paid on beconhileg they shall be paid with priority over all
other debts, whether or not privileged or secueadept the privileged debts specified in Articles
L.143-10, L.143-11, L.742-6 and L.751-15 of the Hoyment Code.”
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Another related thing worth paying attention dcekcluded claims. Such claims
are those that are foreclosed out of the reorgtoizeclaims. The Japanese
Corporation Regeneration Law names them “the simhated regeneration
claims.® The excluded claims can occur before the reorgéiniz ruling, as well
as after the ruling and there are mainly thesenddiereinafter: a) the interests
after the reorganization ruling; b) the expensegdking part in the reorganization
proceedings; c) the compensations for not perfagniine contract after the
reorganization ruling and d) the fines and pemaltiéhey are claims of the public
law and will never be the reorganization claims thibe they occur before of after
the reorganization ruling. According to the Japar@srporation Regeneration Law,
the claims like a), b) and ¢) can be executed dfterwhole reorganization and |
think the regulation is rational and can be used réference. Some scholars
consider that these claims cannot be executed gieceorganization proceedings
have the effectiveness of ending the creditorgmdaActually, the new legislations
in United States, Germany and Taiwan of China Bfiwvathese claims to be
executed as subordinated claiffis.

The reorganization claims can be classified thtee categories: the preferential
reorganization claims, the secured reorganizatitmimse and the unsecured

reorganization claims.

35 Nagashima Ohno & Tsunematsu, “Legal issues: Japars?2, http://www.adb.org/Documents/Rep
orts/Restructuring_Asia/Japan.pdf (last visitedJane 17, 2007).

%) Chen Rongzong! Pochan Fa [the Bankruptcy Law], Zhongguo Taibei SanMin ShudiganMin
Bookstore of Taibei, China] (1986), at 295. Qudtedh: Li Yongjun, "Pochan Chongzheng Zhidu
Yanjiu, [A Research on the Reorganization System], Zhond®grumin Gong’an Dxue Chubanshe
[Chinese People’s Republic Security University Byé$996), at 160.
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2. THE PREFERENTIAL REORGANIZAITON CLAIMS

1) Overview

The preferential reorganization claims belong ® ghiority. We can classify the
priorities into different kinds according to thdfdrent criteria. For example, they
are the ordinary priority (e.g. the priority of tleenployee’s wage and the social
insurance) and the special priority (e.g. the jisioof the estate construction)
according to the objects of the priority; the pitypof civil law and the priority of
special law (e.g. the vessel priority) or the ptjoiof public law (e.g. the tax
priority) and the priority of private law, accordirio the legal foundation of the
priority. The priority system roots in the RomawldNow the legislations about the
priority are not uniform and generally speakingréhare two modes in the world.
The French Mode admits the priority is an indepandight and lists the ordinary
priority of the chattel and real property and tpeal priority of the chattel and
real property. Meanwhile the German Mode .considdrs priority is the
effectiveness of particular claims and not an-imshefent right” There is no clear
priority system in the Anglo-American law systemil@hsome liens contain the
matter of the priority such as the landlord’s sty lien and the mechanic’s lien.

In China the priority hasn't been admitted as adependent right and some

37 While Japan follows the Germany on other systenadiipts the French Mode on the priority
system and admits the independence of the pridfity. the Japanese Civil Code, Article 306:
“(General Statutory Lien) A person who has a cl#iat arose from the causes listed below shall
have a statutory lien over the entire propertyhef obligor: (i) Expenses for the common benefit;
(i) An employer-employee relationship; (iii) Fumérexpenses; or (iv) The supply of daily
necessaries.”
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regulations about the priority only exist in sonpeaal laws and regulatioris.
With the above introduction to the priority | onlyant to point out that the priority
has its own independent meaning in the corporategamization proceedings
without discussing the character of the prioritydathe advantages and
disadvantages of the priority system. Actually, emthe circumstance of enough
possession to discharge all the claims there isnteyests conflict among the
creditors and it is meaningless for the creditorget refund. But the point is that
under the circumstance of the debtor’s insolvermyes creditors will certainly get
little refund and even nothing if the early-comeditors could execute their claims
early. Different claims, such as the workers’ wadhe social insurances and the
national taxes have their own meanings to diffematitors and need the special
protection by the law. Therefore, it is quite imj@mt to establish the discharging
sequence of the claims or the priority system bheoto realize the justice idea of
the law and protect the special creditors at theeséime. Then, what are the

preferential reorganization claims? Theoreticdlyg special priorities regulated in

%) Such as the Security Law, Article 56: “Where aelistcompany is in one of the following
circumstances, the stock exchange shall decidertairiate the listing and trading of its shares: 1.
there is a change in the total share capital, gqligtribution, etc., of the company and the ligtin
conditions are no longer fulfilled, and still fails reach the listing conditions within the timmit
stipulated by the stock exchange; 2. the compailg/ttadisclose its financial status as required or
there are falsehoods in the financial and accogntagports, and the company fails to make
correction; 3. the company has suffered contindosses for the most recent three years, and is
unable to become profitable within the subsequeiat;y4. the company is dissolved or declared
bankrupt; or 5. other circumstances stipulatedhénlisting rules of the stock exchange.”

And the Contract Law, Article 286: “If the employéails to pay the price as agreed, the
contractor may demand that the employer pay wighireasonable period of time. If the employer
has not paid the price after the expiration oftthe period, the contractor may reach an agreement
with him to convert the project into its monetasjue or he may apply to a people's court to have
the project auctioned off according to law, unlésdight of the nature of the construction project
it is not suited to being converted into its mongtaalue or auctioned off. The price for the
construction project shall be paid on a prioritgibarom the proceeds of the conversion into its
monetary value or the auction.”
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the substantial law® should all be attributed to the preferential remigation
claims except the common claims. And which claina de listed into the
preferential reorganization claims as the ordiraigrities is a problem worthy of
research. It is also the center of the bankrupeydnd the reorganization system.
Although different countries have different praeticin different periods it is a
common way of all the countries to cheat the emgsgy stipend claims and the

national tax claims as the preferential reorgaiopatlaims.

2) The Employees’ Stipend Claims

The equality of the civil law is only the formadjuality and it cannot prevent the
virtual inequality caused by the civil subjects twidifferent experiences,
intelligences, opportunities and social classeg. 8imployees in the enterprises are
in the dry tree essentially and their wages aftieeir basic human needs directly. If
the employees’ stipend claims are treated the sas®ther creditors’ claims
according to the equality. principle the employaashey is almost deprived. The
employees’ stipends are. inviolable and should léepted particularly in order to
realize the social justic®. Establishment of the preferential status of the
employees’ stipend claims shows the particulargutain of the employees of the
bankruptcy law.

Certainly, it is impossible for different coursi to treat the employees’ stipend

claims in the same way. The legislation in Fraramits the absolute priority of the

39 Such as the priorities listed Supra footnote 38.
0 Wang Zejian, Minfa Xueshuo yu Panli Yanjiu[the Civil Law Theory and the Case Study],
Zhongguo Zhengfa Daxue Chubanshe [China UniveddiBpolice and Law Press] (1998), at 502.
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employees’ stipend claims, even more preferertiih the common claints. The
Japanese Corporation Regeneration Law lists thid &f claims into the common
claims to be discharged preferentidflyAnd the employees’ stipend claims only
have the relative priority in Germany, England &merica, listing behind the
common claimg?

In Korea, before 1995, there was the provisionetirement allowance, which
was the total amount of retirement allowance thas guaranteed to be paid out in
preference to any kind of liabilities, even to tbleaims secured by pledges or
mortgages as to the total property of an emploBet. it was adjudged by the
Constitutional Court, to be not coincident with genstitution. So it was amended
on December 24, 1997. The Constitutional Court ¢ad¢hat guaranteeing total

retirement allowance to be paid out would makefitrencial institutions incapable

“) See The French Commercial Code, Article L621-130: i@is pursuant to a contract of
employment shall be guaranteed in the event of dmirastrative order or court-ordered
winding-up: 1. by the preferential right estabéidhunder Articles L. 143-10, L. 143-11, L. 742-6
and L. 751-15 of the Employment Code on the growamdisfor the amounts defined therein and; 2.
by the preferential right established in ArticleD21(4) and Article 2104 (2) of the Civil Code.”

42) See the Japanese Corporation Regeneration Law, Artit® Quoted-from: Li YongjunTPochan
Chongzheng Zhidu Yanjiu [A Research: on the Reorganization System], ZhoogBenmin
Gong’an Dxue Chubanshe[Chinese People’s RepuldurBy University Press] (1996), at
164~165.

43 For example,see the Bankruptcy Law of Taiwan District, Article 1:19The bankruptcy
administrator should prompt the table of the crditclaims and the table of the assets that
regulated in Article 94 at the creditors’ meetiagd the administrator should report the status of
the bankruptcy proceedings. When the debtor has ctheiliation project, the bankruptcy
administrator should also prompt it.”

The U.K. Insolvency Act, Article 175: “Preferentidébts (general provision)

(1) In a winding up the company's preferential dehiithin the meaning given by section 386 in
Part XII) shall be paid in priority to all otherloks.

(2) Preferential debts -

(a) rank equally among themselves after the expeotthe winding up and shall be paid in
full, unless the assets are insufficient to meetrthin which case they abate in equal proportions;
and

(b) so far as the assets of the company availatrepbyment of general creditors are
insufficient to meet them, have priority over tHaims of holders of debentures secured by, or
holders of, any floating charge created by the @mpand shall be paid accordingly out of any
property comprised in or subject to that change.”
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of estimating the asset value of the pledges ortgages, because they cannot
calculate the future value of total retirement atoces which should be counted
and excluded first from the price value of the pkesl or mortgages. Nowadays,
retirement allowance is regulated by Employee’sirBetent Allowance Security
Act. This Act contains corporate pension. Employeesy suffer large losses in
retirement allowance in the event of bankruptcyc8ithe obligation on firms to
reserve the funds for retirement allowances is hardulfill, it would be more
meaningful to switch from-retirement allowance twrporate pension, because
corporate pension plans managed by financial ugtits should be safer. And the
Labor Standards Act of 2007 sets the absoluteifyriand the relative priority of
the employees’ stipend claims. It regulates thajesaaccident compensation, and
other claims arising from employment shall be paigireference to taxes, public
charges, or other claims except for claims secbyedledges or mortgages on the
whole property of an employer. But the claims ofyes within the last 3 months,
and the claims of the accident compensation allo®are considered as those
with absolute priority and shall-be dischargedrefgrence to any clainfé.

There are usually some restrictions to the engasystipend claims, which
means only those stipend claims occurring duriregdtatutory period before the
bankruptcy proceedings or the reorganization prdiogs can be treated as
preferential reorganization claims, otherwise tlag ordinary claims. France,

Japan, Switzerland and most other countries regjula statutory period of 6

44 see the Korean Labor Standards Act (2007), Article13&(nd (2).

25



months while England regulates that of 4 months/mndrica 90 day$”

3) The National Tax Claims

Tax is the lifeline of one country and the nasibmadministration cannot do
anything without tax. Compared with other ordinatgims, the subject of the tax
claims is the country and the legal foundation wéhsclaims is the public law.
Although national tax claims have the advantageoftdn being forecasted and
often being able to avoid adverse situations isdttenean that national tax claims
shouldn't be oneof the preferential reorganizaticlaims. Reversely, most
countries admit the priority of the tax claims, eveut them to the most

preferential  statuf® because of the character of commonweal of the tax.

) See the U.S. Federal Bankruptcy Code, Article 507(8) “(3) Third, allowed unsecured claims,
but only to the extent of $4,000 for each individoa corporation, as the case may be, earned
within 90 days before the date of the filing of fiedition or the date of the cessation of the débto
business, whichever occurs first, for—

(A) wages, salaries, or commissions, including tianaseverance, and sick leave pay earned by
an individual; or

(B) sales commissions earned by an individual oaleprporation with only 1 employee, acting
as an independent contractor in-the sale of gopdsraices for the debtor in the ordinary course of
the debtor’s business if, and-only-if, during tffemionths preceding that date, at least 75 perdent o
the amount that the individual or corporation edrbg acting as an independent contractor in the
sale of goods or services was earned from the déBiot the period of 90 days is only applied to
the wages; as to the employees’ benefit claimpén®d covers 180 days.

) see the U.S. Bankruptcy Reform Act, Article 507 (a):(§8) Eighth, allowed unsecured claims of
governmental units, only to the extent that suelint$ are for—

(A) a tax on or measured by income or gross reseipt

(i) for a taxable year ending on or before the ddtine filing of the petition for which a return,
if required, is last due, including extensionseathree years before the date of the filing of the
petition;

(i) assessed within 240 days, plus any time plusi@ys during which an offer in compromise
with respect to such tax that was made within 2d¢sdafter such assessment was pending, before
the date of the filing of the petition; or

(iii) other than a tax of a kind specified in seati523 (a)(1)(B) or 523 (a)(1)(C) of this title,
not assessed before, but assessable, under applitalv or by agreement, after, the
commencement of the case;

(B) a property tax assessed before the commenceaiette case and last payable without
penalty after one year before the date of thedibifithe petition;
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Theoretically, the governments sometimes lack thévation to forecast or avoid
the risks although they have the abilities sinae gbvernments don't suffer the
risks and finally they will transfer the risks taettaxpayers” That means the loss
of the government in the bankruptcy case will finddecome the taxpayers’ loss
through the way of enhancing the tax. However,gffiect on the ordinary social
taxpayers is rather little in some sense and thedent taxpayers will not increase
their supervisory degree against the particulatatsbor make special efforts to
avoid such risks. But if the tax claims are settlas preferential claims, the
ordinary creditors’ supervisory degree and pogititio prevent the risks will

reversely increase and the losing probability a¢ focial claims will decrease

(C) a tax required to be collected or withheld ddwhich the debtor is liable in whatever
capacity;

(D) an employment tax on a wage, salary, or comonssf a kind specified in paragraph (3) of
this subsection earned from the debtor before #ie df the filing of the petition, whether or not
actually paid before such date, for which a retisriast due, under applicable law or under any
extension, after three years before the date dilthg of the petition;

(E) an excise tax on—

(i) a transaction occurring before the date of filieg of the.petition for which a return, if
required, is last due, under applicable law or urahy extension, after three years before the date
of the filing of the petition; or

(i) if a return is not required, a transaction weing during the three years immediately
preceding the date of the filing of the petition;

(F) a customs duty arising out of the importatibmerchandise—

(i) entered for consumption within one year befihve date of the filing of the petition;

(ii) covered by an entry liquidated or reliquidateithin one year before the date of the filing
of the petition; or

(iii) entered for consumption within four years twef the date of the filing of the petition but
unliquidated on such date, if the Secretary of Treasury certifies that failure to liquidate such
entry was due to an investigation pending on suate dnto assessment of antidumping or
countervailing duties or fraud, or if informationeeded for the proper appraisement or
classification of such merchandise was not avalablthe appropriate customs officer before such
date; or

(G) a penalty related to a claim of a kind spedifie this paragraph and in compensation for
actual pecuniary loss.”

40 Han Changyin, “Pochan Youxianquan de Gonggong Ztenlichu [The Basic of the Public
Policy of the Bankruptcy Priority],” Zhongguo Faxiel. 3 [China's Lawi, Zhongguo Faxue
Zazhishe[ China’s Law Periodical Press] (2002), at 32.
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consequently.

On the other hand, the amount of the nationatlains is often quite large and
once the tax claims are discharged as the prefarefgims the ordinary creditors’
claims will not be ensured then. Thus, countrieshsas Australia, Germany and
Austria abolished the priority of tax claims. Foxaemple, according to the
Australian Company Law there are two preferentlaines prior to the ordinary
unsecured claims: a) the expenses of the bankrujdeydation and other
bankruptcy proceedings and b) the workers’ possesgjhts and interests, wages,
retirement pensions and compensations incld8leGuch legislation reform

certainly provides a new point of view for us tttleethe claims more properly.

3. THE SECURED REORGANIZATION CLAIMS

1) Overview

The secured reorganization claims here are thi@ms occurring before the
reorganization ruling secured by the property witiie claims secured by the
guarantors are excludéd.

Although the security by people is one sort of the basic forms of the

securities, the claims of the principal creditoe treated as the ordinary unsecured

) Keturah Whiteford, First among Equals: “Priority e@itors on Winding Up in China and
Australia.” Quoted from: Wang Weiguo (as the cleeftor), "Zhongguo Zhengquanfa Pochanfa
Gaiger [The Reformation of the Securities Law and the Baptay Law in China, Zhongguo
Zhengfa Daxue Chubansh€hina University of Police and Law Preég4999), at 105~106.

49 Dai Rui, “The Restrictions to the Priority of thec®ired Claims in the Bankruptcy Reconciliation
System and Reorganization System,” http://www2 gdu.cn/lawc/Article_Show. asp?ArticlelD=1
02 (last visited on June 17, 2007).
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claims when the principal debtor doesn’t perform dibligation and his guarantor
is in insolvency in the bankruptcy proceedingsemrganization proceedings. That
means the claims secured by people do not haveramty in the bankruptcy law.
However the claims secured by the property takativantage of being discharged,
compared with the above claims.

Another thing that should be paid attention tdit the property here only refers
to the debtor’'s own property, and the claims satimethe property provided by
the third party cannot be treated as the secudasization claims, eithé?. The
third party is not the subject of the reorganiaatimoceedings and the property it
provides doesn’t belong to the reorganization caan. Those claims secured by
the property of the third party should be execuatecbrding to the Security Law.

When the corporation (the reorganization corpomgtirovides the property for
other people (the debtor) as secdfityand the property is not enough for
discharging the secured claim, the rest part ofcthen cannot be required as the
unsecured claim because the reorganization corporatnot the principal debtor.
And if the creditor with the secured reorganizatadams waives his priority in
discharging, his claims cannot be transferred thi® unsecured reorganization
claims because there is only security relationdhgtween the reorganization
corporation and the creditor, not the obligatidatienship.

Thus we can find that the secured reorganizatiaimsl are the reflections of

those claims occurring before the reorganizatiatg@edings according to the Civil

%9 David G. Epstein, Steve H. Nickles, James J. WHiBankruptcy (translation) Translated by Han
Changyin and other people, Zhongguo Zhengfa Daxugh@nshe [China University of Police and
Law Press] (2003), at 760.

) The reorganization secured claim comes into existénen.
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Law in fact. As to the typical security rights suech mortgage rights, pledge rights
and lien rights there are no doubts for them tedmired reorganization claims and

| want to discuss the points hereinafter.

2) The Assessment of the Secured Property

In the circumstance of corporate reorganizatiengerson to whom the security
is provided has to execute his rights accordinth&oreorganization proceedings.
So how to confirm the value of the secured progs®tiTheoretically speaking, the
person to whom the security is provided can onbeire the payment from the
proceeds of the guaranty to the extent of his dailws to the portion exceeding the
value of the mortgaged property, the pledged ptgper the lien articles of the
secured claims or the portion exceeding the balahtlee secured properties after
deduction, the creditors should execute their sigist the unsecured claims. Thus
the assessment affects the value of the securgebnbyodirectly and then affects
the creditors’ rights directly. The reorganizatwarporation will have relative little
burden if the assessment of the secured propeldyvisvhile it is not so beneficial
to the creditors’ interests. Therefore it is impattfor people to decide the accurate
criterion of the assessment to pay attention t lo¢ creditors’ interests and the
corporate reorganization.

The value of the secured property cannot be poefi by auction since the
secured property is still used by the company & rdorganization. According to
the regulations in Japanese Corporation Regeneriatiov the value of the secured

property at that time should be assessed in ternth@fcompany’s continued
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busines¥ and the criterion of the company’s continued bessnis actually the
company'’s ability of achieving the money in theulat Because the purpose of the
corporate reorganization is reviving the debtoggiag the company’s continuous
business is surely the primary condition to achithie purpose. Moreover, there
are measures to support the company’'s revival sichireezing, reducing the
creditors’ rights and in a certain sense these uneascan be considered as the
investment and sacrifice of the creditors to thepomte reorganization.

When we calculate the-value of the secured ptppen the base of the
company'’s ability of achieving money in the futuitds important for us to decide
a datum mark in order to avoid the possible disp&iace the reorganization
claims should be discharged according to the reizgtion proceedings and the
conditions of the discharging should follow the rgamization plan, the datum
mark of the assessment of the secured propertyldshmi the time when the
reorganization plan is approbated. But it is rattiéficult to practice this datum
mark because the value of the secured propertyotdrendoped out at the time of
the drawing up of the reorganization plan. Thus ibetter to consider the datum

mark as the start of the reorganization plan.

3) The Confirmation of the Claims Secured by the Mdgage up to a
Maximum Amount

The mortgage up to a maximum amount refers tepieeial mortgage right that

%2 See the Japanese Corporation Regeneration Law, Ari2#2). Quoted from: Wang Wenyu & Bai
Meifang, “Cong Jingji Guandian Lun Woguo Gongsi @hpheng Zhidu[A Discussion on the
Reorganization System from the Aspect of Econafnlyttp://nr.stpi.org.tw/ejournal/ ProceedingC/
v10n4/516-549.pdf (last visited on June 17, 2007).
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is secured by the mortgaged property of the debtothe third party for the

creditor’s unspecific but continuous rights in artaimm scope and is settled a
maximum amount on i Compared with other ordinary mortgages, the mgetga
up to a maximum amount provides the guaranty ferctbntinuous obligations in a
certain period in the future. The obligations itwed are uncertain in terms of
emergence, type or number. Thus there has to lE@unting period to confirm

the actual claims that have been secured. Befareatitounting period, if the

company receives reorganization ruling, how to iconthe claims that secured by
the mortgage up to'a maximum amount is a problenthymf being studied.

As to the problem whether the claims securedchbyniortgage up to a maximum
amount can be confirmed with the start-up of thepomate reorganization
proceedings, take the example of Japan where #@rerdwo viewpoints of the
scholars: a) this kind of claim is not confirmedtiwithe start-up of the
reorganization proceedings. The 20th paragrapinticfea398 of the Japanese Civil
Code does not consider the start-up of the reazrgéion proceedings as the
statutory reason of this claim. The purpose of twogporate reorganization
proceedings is continuing the corporate businesdstlam reorganization company
still has the right to do its business, thus thieneo necessity to end the mortgage
contract and confirm the claim; b) this kind of iolais confirmed since the
reorganization proceedings start up. The securedaaization claims should be
confirmed because of the reorganization ruling badlischarged according to the

reorganization plan. The creditors’ secured redmgion claims will lose their

%3 Liang Huixing, "Zhongguo Wuquanfa Yanjiu [Researches on China’s Reality of la@hongguo
Falv ChubanshélLaw Press of China(1998), at 912.
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qualifications if the claims have not been filedisted in the reorganization plafi.
Therefore once the reorganization proceedings siprithe continuous trust
business contract should certainly be ended andntiréggage up to a maximum
amount will be confirmed since it loses its funotivith the start-up of the
reorganization proceedings. And the early confiramabf the claim secured by the
mortgage up to a maximum amount is helpful to trecgss of the reorganization
proceedings in practice. Apparently the first viewmp will make the creditors with
the subordinated claims suffer some losses andgébend viewpoint pays more
attention to the stabilization of the reorganizatiyoceedings. But in my opinion
the second one is more advisable as we think direfioout the characteristic of
the mortgage up to a maximum amount and the purmdséhe corporate
reorganization system. The claims secured withntloetgage up to a maximum
amount occur with the continuous legal relationsdnigl the mortgage should be
confirmed when the contract.ends unless there psomissory existence period.
And views from the ‘purpose of pursuing the compamgvival of the corporate
reorganization system, the mortgage up to a maxiramaunt secures the claims
because of the company’s continuous business asdjénerally the source of the
company’s business capital, such a business cagiitatertainly be cut off with
the end of the continuous business relationships T apparently against the
purpose of the corporate reorganization system.

Another thing that should be paid attention tothe security scope of the

%) See the Japanese Corporation Regeneration Law, Arfide Quoted from: Wang Yong & Sun
Zhaohui, “Gongsi Chongzu zhong de Guquan BiandoegtWThe Problem of the Alteration of
the Shareholders’ Rights in the Corporate Regromphiehttp://www.jcrb.com/zyw/n55/ca46935
7.htm (last visited on June 17, 2007).
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mortgage up to a maximum amount. Generally speakimgscope of security by
means of a mortgage shall cover the principal alilig, interest, liquidated
damages, compensatory damages and expenses fpatiealof mortgage rights)
Under the circumstance of the corporate reorgdnizatthere are different
regulations in the worlef | think in order to protect the creditors with the
subordinated claims and to ensure the reorganizgii@ceedings to continue
successfully the interest, liquidated damages, emsgtory damages and expenses
for realization of ordinary mortgage rights aftée treorganization ruling should
not be listed in the scope of security. But ash® mortgage up to a maximum
amount, based on the problem that has been distuds®ve, if the principal
obligation, interest, liquidated damages, compemgatamages and similar things
that are secured by the mortgage up to a maximuouaimdo not exceed the
maximal limitation, they can all be secured reoigation claims and only those

parts in excess of the limitation are unsecuredysevzation claims.

%) PRC, Security Law, Article 46: “The fees charged decurities trading must be reasonable. The
charging items, charging standards and charginpaeuastshall be made public. The charging items,
charging standards and administration methodsdourities trading shall be centrally prescribed
by the relevant competent department of the Staten€il.”

%) For example see the Japanese Corporation Regeneration Law, Arfiglg: “The interests, the
compensations or the claims caused by the nonpesfure during the period of 1 year after the
startup of the corporate reorganization proceediogs turn into the secured reorganization
claims.”

And the Company Act of Taiwan District of China,tiéte 296: “All rights of creditors of the
company established prior to the ruling for reomgation shall be rights of creditors in
reorganization; all rights with preference for rgment according to law shall be preferred rights
of creditors in reorganization; all rights secutedmortgages, pledges or rights of retention shall
be secured rights of creditors in reorganizatiom all rights without such security shall be rights
of creditors without security. All such rights ofeditors shall not be exercised unless in a
accordance with reorganization procedures. Theigions of the Bankruptcy Law relating to the
rights of creditors in bankruptcy, with the exceptiof provisions governing right of discriminative,
and preferential rights shall apply mutatis mutandi the aforesaid rights of creditors. Rights of
retrieval, rescission or set off shall be exerciagdinst the reorganizers.”
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4. THE UNSECURED REORGANIZATION CLAIMS

1) Overview

All the other claims except the above discussednd @8 are unsecured
reorganization claims. Compared with the prefeastmrméorganization claims and
the secured reorganization claims, this kind oihttahas relative low statute in the
reorganization proceedings. Thus we have to protket creditors with the
unsecured reorganization claims particularly. Theeeeseveral points for us to pay
attention to, such-as claims subjected to condition having a term, claims
incurred as a result of the continued supply cattrand claims with several

debtors. | will discuss them in detail.

2) Claims Subject to Conditions or Having a Term

Creditors with claims subject to conditions oving a term cannot execute their
rights of claim originally. because the conditiore/é not been confirmed or the
term has not come when the reorganization rulinmasie. But since the claims
exist prior to the corporate reorganization rulitigey still belong to the
reorganization claims and can be executed accordinghe reorganization
proceedings. These claims will lose their qualifimas after the end of the
reorganization proceedings if they have not bededfior listed in the
reorganization plan for discharging. In other wodgditors with claims subject to
conditions or having a term execute their rightsoading to the reorganization

proceedings and it will not affect the confirmagoar extinguishments of those
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claims on account of whether the conditions orténms come or not’

3) Claims Incurred as a Result of the Continued Sygy Contract
The continued supply contract is one kind of shées and purchase contracts
and it refers to a contract where the seller sepph certain kind of goods

continuously during a certain period at a certainepto the buyet? It still belongs

57 For example See the Company Act of Taiwan District of China, At296(2), 179 and 180.

Article 296(2): “The provisions of the Bankruptcyalv relating to the rights of creditors in
bankruptcy, with the exception of provisions gowegnright of discriminative, and preferential
rights shall apply mutatis mutandis to the aforésajhts of creditors.”

Article 179: “Except in the circumstances set fartHtem 3, Article 157 hereof, a shareholder
shall have one voting power in respect of eachesimahis/her/its possession. The shares shall have
no voting power under any of the following circuarstes: 1. the share(s) of a company that are
held by the issuing company itself in accordand® wie laws; 2. the shares of a holding company
that are held by its subordinate company, wheretdted number of voting shares or total shares
equity held by the holding company in such a suipaté company represents more than one half
of the total number of voting shares or the tokeres equity of such a subordinate company; or 3.
the shares of a holding company and its subordicatepany(ies) that are held by another
company, where the total number of the sharestaf $hares equity of that company held by the
holding company and its subordinate company(iegctly or indirectly represents more than one
half of the total number of voting shares or thaltshare equity of such a company.”

Article 180: “The shares held by shareholders havia voting right shall not be counted in the
total number of issued shares while adopting aluésa at a meeting of shareholders. In passing a
resolution at a shareholders' meeting, shares litcchawoting right-cannot be exercised as provided
in Article 178 shall not be counted in the numbievates of shareholders present at the meeting.”

9 E.g. PRC, Contract Law, Article 176~184.

Article 176: A contract for-the supply and consuimptof electricity is a contract by which the
electricity supplier agrees to supplyelectricity @an electricity consumer and the electricity
consumer agrees to pay electricity charges.

Article 177: A contract for the supply and consuimptof electricity shall include terms such as
the method, quality and time of electricity suppllye volume, place and nature of electricity
consumption, the metering method, the electricéyifft and method of settling the electricity
charges, the responsibility for maintenance ofdleetricity supply and consumption facilities, etc.

Article 178: The place of performance of a contfacthe supply and consumption of electricity
shall be that agreed upon by the parties. If thiiggahave not stipulated the place of performance
or such place has not been stipulated explichily,dlace of performance shall be the point marking
the boundary between each party's property rightise electricity supply facilities.

Article 179: The electricity supplier shall safelgupply power in accordance with
State-stipulated electricity quality standards asdagreed by the parties. If the electricity sugypli
fails to safely supply power in accordance witht&ttipulated electricity quality standards and as
agreed by the parties, resulting in losses foreleetricity consumer, the electricity supplier is
liable for damages.

Article 180: If the electricity supplier needs terrupt electricity supplies due to reasons such
as a scheduled or non-scheduled overhaul of elestipply facilities, restriction of electricity
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to the simplex sales and purchase contract andtishe combination of several
separate contracts. Under the general circumstamzs one of the two parties
does not perform his or her duty the other party egecute his defense right of
simultaneous performance by this reason. But thblem is that when the buyer is
ruled to corporate reorganization, can the sellakama claim for not performing
the debts of the buyer? In my opinion, although toetinued supply contract
belongs to the simplex sales and purchase conthreciprices of different periods
have not been confirmed at the beginning of then&tion of the contract and the
time of the formation of the price should base o dccounting period differently.
Thus, claims with accounting period prior to theorganization ruling are

reorganization claims and those with accountingogerfter the reorganization

ruling are common claims.

supply according to law or illegal use of electsicby the consumer, etc., he shall notify the
electricity consumer. in advance in accordance wdflevant State regulations. If the electricity
supplier fails to notify the electricity.consumeradvance of the interruption of electricity supply
resulting in losses for the electricity.consumieg électricity supplier is liable for damages.

Article 181: If a power outage occurs due to a ratalisaster or other such reason, the
electricity supplier shall effect emergency repaira timely manner in accordance with relevant
State regulations. If the electricity supplier $aib effect emergency repairs in a timely manner,
resulting in losses for the electricity consumileg, électricity supplier is liable for damages.

Article 182: The electricity consumer shall pay thectricity charges in a timely manner in
accordance with relevant State regulations andye=ed by the parties. If the electricity consumer
fails to pay the electricity charges on time, hallspay liquidated damages as agreed. If the
electricity consumer fails to pay the electricityacges and liquidated damages within a reasonable
period of time after being reminded to do so, thecteicity supplier may suspend electricity
supplies in accordance with the procedures stipdlat State regulations.

Article 183: The electricity consumer shall safedgnsume electricity in accordance with
relevant State regulations and as agreed by theegalf the electricity consumer fails to safely
consume electricity in accordance with relevanteStagulations and as agreed by the parties,
resulting in losses for the electricity suppliée €lectricity consumer is liable for damages.

Article 184: With respect to contracts for the siypand consumption of water, gas and heat,
reference shall be made to the relevant provisiomscerning contracts for the supply and
consumption of electricity.
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4) Claims with Several Debtors

As to the claims with several debtors, there @gerthan one debtor to perform
the liability to the same objectiv®. Concretely speaking, these claims can be
divided into two types: a) the performances to liability of the debtors are
partible and b) the debtors should separately parfthe whole claim to the
creditor, such as the joint liability. In the formeircumstance, when one of the
debtors accepts the reorganization ruling, accgrdin the reorganization
proceedings the creditor can execute his rightsttigadebtor has to be responsible
for. Other debtors have no liability and they dot rtave the rights of
indemnification against each other. In_the lattgcumstance, since the debtors
have their own liability to perform the whole clatire creditor can request anyone
of the debtors to perform, thus there must be #i@ionship of indemnification
among the debtors. So when all the debtors or & garthem accept the
reorganization ruling how could the creditor exeduis rights?

Whether it is all the debtors or one or somehef debtors, whether it is the
guarantor or the person-who hold the principalgailon, whether the debtors start
up the reorganization proceedings at the samedimseccessively, the creditor can
in all cases take part in the reorganization proces with his claims amount of
the time of the start-uj¥) The claims amount here refers to the amount thiatse
at the reorganization ruling, not the time of th&ms’ original existence. Thus, if

the creditor has been discharged because of otheegdings he can still execute

%9 Li Yongjun, "Pochan Chongzheng Zhidu YanjilA Research on the Reorganization System
Zhongguo Renmin Gong'an Dxue Chubansi@hinese People’s Republic Security University
Presg (1996), at 169~170.

%9 see Qupra footnote 56 for the relative content of the CompaAnt of Taiwan District of China.
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his rights according to his claims at the timeh#f teorganization ruling before he
is discharged fully, but if his discharged monegading to the reorganization
exceeds the rest of his claims amount, it has toehgned to the reorganization

corporation as the unjust enrichment.

C. THE NECESSITY OF THE INTERESTS BALANCE

1. OVERVIEW

Simply put, interests can be regarded as thsfaetion to people’s requirements.
The popular existence of interests is the importandition of the social existence
and development. All things that people struggledi® related to their intere$ts
and the function of the law tothe society is rzadi mainly through the adjustment
and control of the interests. The law came intstexice because of the demand of
the interests balance and has been developedaitmghe change of the interests
relationship. It is impossible for the law to coimto being or develop without
interests. Many scholars consider the interestanioal as the purpose and task of
the law while they don't point out how to balanbte ttonflicting interests and in
fact it is rather difficult for them to answer thgsiestion. So legislators and judges
should make effort to achieve the balance botthénlégislation and the judicial

practice. If legislators cannot conciliate the dichiof the different interests in the

1 Karl Marx and Frederick Engel$,Makesi Enggesi Quaniji, Diyi Juan[ The Collected Edition of
Marx and Engels, Voll ], Zhongguo Renmin Chubansh®eople Press of China(1972), at 82.
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material legal system it will also be difficult achieve the balance through the
legal interpretation and legal application. Theermasts in the corporate

reorganization system should also be treated direfu

2. THE MULTI PARTIES AND THEIR INTERESTS IN THE
CORPORATE REORGANIZATION

1) Overview

Although the reorganization system regards tlageption of the social interests
as its own task it cannot ignore the interestsretlitors, debtors or other parties
and the idea of protecting the creditors and regcthie debtors that is originally
advocated by the bankruptcy law hasn’t ceasedcttsities (otherwise there is no
possibility of the naissance of the reorganizatsgstem). That means when the
debtors are in insolvency or in danger of insolyeribe interests that the
reorganization system should pay attention to bheldhe social interests, the
creditors’ interests, the debtors’ interests, theraholders’ interests, the employees’

interests and other subjects’ interests.

2) The Social Interests
The modern enterprises actually can be understotittee aspects: a) they are
the aggregations of the possessions; b) they areafjgregations of the trade

relationships; c) they are the aggregations ofrttezests. These three aspects make
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the enterprises the entities with the social ecoadmmction®® In the modern
society the big corporation is increasingly becagihe outstanding mode of all
kinds of social relationships. It not only decidedections, quantities and qualities
of the most important goods and services in theketabut also controls the
manufacture market, the capital market and thecemarket; it not only controls
the fates of hundreds and thousands of employeesldm pays a high amount of
tax to the government. The bigger the corporatinthe more social economic
functions the enterprise shoulders. The sociali@rfte of the big enterprise in the
economy area is quite huge and it is never excedsicall modern corporations
“the invisible empires” and their presidents anectiors “the modern emperord)”
Thus, once the big-sized corporation is in insotyethe coming Domino Effect
will affect people ranging from creditors, sharetesbs and employees with direct
relationship to providers and customers of the a@ton. Even the social
economic order may be impacted because of the emeegf a lot of unemployed
workers and the governmental interest will be inpddecause of the decreased
taxes and increased  unemployment benefits. The blisttment of the
reorganization system in many countries is justemsure to avoid or lessen the
possible negative influence on the social stalfibrabased on the understanding
of a series of related effects of the bankruptcyinsolvency of the big-sized

corporations. In this sense, the reorganizatiothés system that puts the social

%2 Wang Weiguo, “Lun Chongzheng ZhidiThe Reorganization Systeth Faxue Yanjiu Vol.6[ Law
Research, Zhongguo Faxue Yanjiu Zazhishkaw Research Periodical Press of CRi8996), at
90~91.

%) Liu Junhai, "Gongsi de Shehui Zeren[The Social Liabilities of the CompahyZhongguo Falv
Chubanshé Law Press of China(1999), at 18.
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interests on the primacy.

3) The Debtors’ Interests

The reorganization system protects the socia@résts through avoiding the
bankruptcies of corporations and pins its hoperofgeting the social interests on
the revival of corporations. In fact, only when dhebtors revive corporations from
the mess, can the purpose of protecting the sint&ksts be realized. Thus, in the
corporate reorganization proceedings the debtangereésts are mainly the
maintainance of the business and the continuafidheoenterprises. Of course the
protection of debtors’ interests of the reorgamiat proceedings is not
unconditional and usually only the debtors withivable possibility can take the

advantages.

4) The Creditors’ Interests

Under the normal circumstances the company lawgsregulations provide two
methods for the protection of the creditors’ in¢sebesides the contract on the
civil law: a) the abidance of the public princigiethe corporate affairs and b) the
carrying out of the corporate capital maintenanaenciple and when the
corporation comes into the bankruptcy liquidatidhe bankruptcy liquidation
regulations are execut&d.The reorganization system provides a new way to

protect the creditors’ interests by avoiding thesteaof resources and improve the

) Wang Weiguo, “Lun Chongzheng ZhidiThe Reorganization Systérh Faxue Yanijiu Vol.6 [Law
Research, Zhongguo Faxue Yanjiu Zazhishkaw Research Periodical Press of Chiid996), at
91.
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creditors’ possible part on the base of fair disgimg. Of course the premises of
this protection are successful reorganization. dberted reorganization will only

bring the time-killing reorganization proceedingalahe expensive reorganization
expenses and then the creditors will suffer mormge loss than the bankruptcy
liquidation. So countries make some restrictiongrider to ensure the success of
the reorganization, such as the restriction whegulates that all creditors should
execute their rights according to the reorganimatwoceedings, especially the
creditors with preferential or secured reorganaatclaims. In one word, the

process of the reorganization proceedings depemdsedlitors’ assistances and the

success depends on the protection of creditors.

5) The Shareholders’ Interests

Compared with corporate creditors, shareholdegsamother kind of interest
parties with different characteristics, differerghts and liabilities and different
legal status. The traditional company law considéet the shareholder is the
owner of the corporation and the corporation shoutitk for the best of the
shareholders while the modern company law rarehsiclers shareholder as the
sole owner. Many scholars now think that the corgpam@n aggregation combined
by contracf” In my opinion, the shareholders share the sanwresis as the
company but the company should also pay attentidhe interests of the creditors,

the employees and other non-shareholders besideshtreholders’ interests. The

%) For example, the American scholar Robert W- Hamiltonsiders the company as a nexus of
contracts. Quoted from: Deng Feng, “Chonggou Gongdin de Yige Kuangjia [The
Reconstruction of the Corporate Theories],” htgpti¢le.chinalawinfo.com/article/user/article_disp
lay.asp?ArticlelD=30823#m32 (last visited on Juiie2007).
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company and the shareholders are two subjectsaift®/hen the corporation is in
mess and goes through the reorganization it i$ sétessary to protect the
shareholders’ interests although the latter alnge$tnothing when the company
starts up the reorganization proceedings. But éf rorganization can make the
shareholders get even a little share benefits thdly be interested in the
reorganization. The shareholders can make profitdhe reorganization is

successful and it is the creditors who suffertal lbss if it is aborted.

6) The Employees’ Interests

The employees also devote their management,, lakpertise and loyalty to the
company besides the shareholders’ capital investn$m when the corporation
needs reorganization the employees’ interests dhalso be protected. And in
addition, the employees’ interests tie up the doeibor order and the social
stabilization®® The employees are surely the infirm party compangith the
company and the protection of the infirm emphasibgdthe modern civil law

should be showed in the corporate reorganizatidrcoOrse if the company owes

the employees salaries the employees then showidtha status of creditors.

3. REVIEW: THE CONFLICTS AMONG THE INTERESTS PARTI ES
IN CORPORATE REORGANIZATION

As | have discussed above there are multi interegbjects in the corporate

%) Xu Guangdong & Xi Tao, “The Revolution of the Banftcy Law,” http://cn.biz.yahoo.com/0609
19/16/j6ot.html (last visited on June 17, 2007).

44



reorganization proceedings and the reorganizatrongedings should protect all
the subjects’ interests. Thus, there must be aflebnflicts and struggles through
the entire process. During the whole reorganizapooceedings every subject
hopes for his best interests and because of psopiberent self-interest and
rational behavior the conflicts are unavoidaile.

There are two categories of interest conflicteamporate reorganization: a) the
conflicts that existed before the reorganizationcpedings already, such as the
conflict between the company’s creditors and thengany, the conflict between
the company’s creditors and the shareholders,dahffict between the shareholders
and the employees, the conflict between the compadythe employees and so on.
This kind of conflict will continue in the reorgaaaition proceedings because of the
continuous corporate business; b) the conflictsethasn the emergence of new
interest subjects after the startup of the reomgiun, such as the conflict between
the company and the providers, the conflict betwdle®m company and the
customers, the conflict-between the company andstiwety and so off It is
obvious that the interests conflicts in the reorgation proceedings are much more
complex than those before the proceedings. Viewad the creditors’ point, since
the shareholders and the corporation have similarests to a certain extent and
the same applies to the employees and the sottietynajor task of protecting the

creditors’ interests is how to balance the confbetween the creditors and the

67 Wang Wenyu| Minshangfa Lilun yu Jingji Fenxi[ The Theories and the Economic Analysis of the
Civil Law], Zhongguo Zhengfa Daxue Chubansli@hina University of Police and Law Préss
(2002), at 8~9.

%) Lin Xiaonie, “Gudong Liyi de Chongtu yu Pinghen@he Conflicts and Balance of the
Shareholders’ Interests Faxue Pinglun Vol. iLaw Review, Zhongguo Faxue Pinglun Bianjibu
[Law Review Newsroom of Ching2001), at 47~54.
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debtors and the conflict between the creditorsthadsociety. If those conflicts are
not controlled they will sharpen and bring damatgeshe subjects and even the
reorganization will be aborted. Therefore, to eaghe reorganization proceedings
to go on wheels and finally achieve the reorgaingburpose the interests balance
should be treated as the theoretical foundatiomhef reorganization system all

along.

D. THE POSSIBILITY OF ACHIEVING THE INTERESTS
BALANCE

1. OVERVIEW

The interests conflicts bring the necessity @ tborganization system and the
cooperation makes it possible to realize the reorgéion. Although the conflict
between the protection of the creditors’ interestd the reorganization purpose of
urging the debtors to revive and consequently ptitg the social interests is
unavoidable, this conflict is still reconcilalff2.The successful reorganization is
obviously an outcome of multi-win: the creditor&iens can be discharged more
than the bankruptcy liquidation; the debtors caoigthe fate of been liquidated;
the employees can keep their positions and job iyppities; the shareholders can

keep their investments and other interests subgiastly or indirectly related to

%) Qian Weiging, “Liyi Chongtu de Zhidu Yueshu JiZfiihe Institutional Adjustment to the Interests
Conflicts],” http://www.jcrb.com/zyw/n60/ca476144.htm (lassited on June 17, 2007).
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the debtors can benefit from the reorganization.cafe say that the protection of
the creditors’ interests and the realization of therganization purpose conflict

with each other but at the same time depend onathein

2. VIEW FROM THE POINT OF THE PURPOSE OF CORPORATE
REORGANIZATION

The purpose of reorganization is rescuing th@a@tions in insolvency or in
danger of insolvency and consequently protectimgstcial interest? When the
corporation applies to the court for reorganizatitne crisis of the corporation is
undoubtedly declared to the society and the cregditdll consequentially ask for
executing their claims in succession. To ensure ttie reorganization plan to be
proceeds successfully and the purpose of the neiaagion is achieved, the
reorganization claims of the creditors are resdctin the reorganization
proceedings. The restrictions to the creditorstganization claims mainly include
two aspects: a) the claims have to be confirmedrdarg to the procedures such as
filing; b) the claims have to be discharged aceuydd the reorganization plan, not
the compulsive execution procedure as ordinaryndai
Anyway, as to the purpose of corporate reorgaminatithe restrictions of the
creditors or the creditors’ concessions are actumbed on the requirement of the

creditors’ own interests besides the consideratbrihe social interests of the

" Li Yongjun, "Pochan Chongzheng Zhidu YanjilA Research on the Reorganization System
Zhongguo Renmin Gong'an Dxue Chubansi@hinese People’s Republic Security University
Presg (1996), at 44.
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reorganization system. Therefore the reorganizatimtem has enough power to

bargain with the creditors.

3. VIEW FROM THE POINT OF PROTECTION OF THE CREDITO RS

To ensure the reorganization to be successfulddtgors are authorized to
possess, use and dispose of the possessions aimliedhe business while in the
bankruptcy proceedings the debtors’ possessionsareolled by the bankruptcy
administrator. And-all the creditors should exectiteir rights according to the
reorganization’ laws, including the secured claiifise third point is when the
reorganization plan hasn’t been adopted the deldorshe administrator can
directly apply for the approval of the court withahe creditors’ voté” These
things all threaten the creditors’ discharging saoyvdo the creditors accept the
reorganization?

The creditors can also. benefit from the corporateganization while sacrificing
for the proceedings. They can get money from theeis if the company continues
the business; for creditors with secured claims¢esithe secured properties are
always the workshops or the machines, the valubesfe properties when they are
put into manufacture will far exceed the value franctions; for ordinary creditors,
the value of the corporate properties when the aratpn continues the business

will be more than that in the case of liquidatidm.one word, the company in

"D Wang Weiguo, “Lun Chongzheng ZhidiThe Reorganization Systérh Faxue Yanjiu Vol.6
[Law Research Zhongguo Faxue Yanjiu Zazhishéaw Research Periodical Press of China
(1996), at 93.

48



business will bring more benefits to the creditdrsus there is possibility for the

creditors to accept the reorganization.
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III. THE EXTERIOR BALANCE BETWEEN THE
CREDITORS AND THE REORGANIZATION

PROCEEDINGS

A. OVERVIEW

Rescuing the debtor and consequently protectiggsbcial interests are the
ultimate purposes of the corporate reorganizatigsiesn. If we consider the
important point of rescuing the debtor as how téntaén the debtor’s business, the
powerful protection of the creditors is the assueaof the effective reorganization
system. To maintain the debtor’s business, thegestzation proceedings have to
restrict the creditors’ rights and in some sengekimd of restriction is the sacrifice
that the creditors have to.make in order to putkag final interests.

But the reorganization system should be designetti@ibasis of the principle of
not impairing the creditors’ interests and ensuthmg payments to the creditors are
not less than those in the bankruptcy liquidationcpedings. Otherwise the
creditors may retort because of their limited selfrenders and sacrifices, and the
reorganization proceedings may be consequentlytediofn other words, the
restrictions of the creditors’ rights should alse based on the respect to and
protection of the creditors.

The reorganization proceedings are actually thegedings that combine the
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restrictions of the creditors with the goal to res¢he debtors and the creditors’
anti-restrictions that protect their own interedthe opposite but also consistent
relationship between the restrictions and the adtrictions is reflected through
the entire reorganization proceedings. Every dffeaiesign of the reorganization
system is actually the result of the legislatoes’etul consideration after balancing
the interests of every party. Moreover, the creditiake a relative infirm status
during the whole course of pursuing the succegsfuiganization. They should be
paid more attention to according to the interestisrixre principle and only then
will they always stay with the reorganization predimgs.

However, the theory is one thing and the practicanother thing. It is rather
difficult for people to put theory into practicep&ifically speaking, with an eye
on the protection of the creditors, there are nydimiee problems for us to settle: a)
the start-up mechanism of the reorganization piogs; b) the corporate
reorganization institutions during the course & thorganization proceedings and
c) the establishment and. execution of the reorgéiniz plan. These three problems

have different meanings to the protection of theslitors.
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B. THE CREDITORS AND THE START-UP MECHANISM OF THE
REORGANIZATION

1. OVERVIEW

What kind of corporation can carry through the gemization proceedings?
Who can advance the corporate reorganization ajgit? And how would the
courts make the reorganization ruling? All theseggions look simple while they
have close connection with the success or failfirh@ corporate reorganization
and also with the protections of the creditors. $tat-up mechanism is the first
and the most important moment of protecting thelitwes’ interests. The point is
how to let the corporations with the necessity @odsibility of reorganization
enter the proceedings and exclude the hopelessratigns. If the criterion is not
held well in this stage, the proceedings may besathand the creditors may suffer
a lot of loss. Thus, the legislations in many coiesthave paid-high attention to the
start-up mechanism of the reorganization proceasdargl tried best to prevent the

disqualified corporations from the proceedings.

2. THE REORGANIZATION APPLICATION

1) Overview

The reorganization legislations in many countpesvide the right to apply for

the reorganization proceedings for the multi partie order to stimulate the
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interests subjects to cooperate for the reorgdaizaiGenerally speaking, the
parties who have the right to apply for the reoig@ion mainly are these parties

hereinafter:

2) The Debtor

Because the reorganization proceedings considewitspurpose as rescuing the
debtors, the debtors know well about their finahstatus and whether there is
possibility or value of the corporate reconstructamd continued business. Thus,
when the debtors have the reorganization reasan,ldbislations in all those
countries regulate that the debtors have the tmlapply for the reorganization in

principles’®

3) The Creditor
Although the creditors have the qualification ofvaacing the reorganization
application, most of-the. countries require thatirtréaims -have to reach the

statutory proportion. For_example, only those doedi who occupy the claims

) For example See the U.S. Federal Bankruptcy Code, Article 301: véluntary case under a
chapter of this title is commenced by the filingtwthe bankruptcy court of a petition under such
chapter by an entity that may be a debtor undeh shapter. The commencement of a voluntary
case under a chapter of this title constitutesrderdor relief under such chapter.”

The Company Act of Taiwan District of China, ArécR82: “Where a company which publicly
issues shares or corporate bonds suspends itsebasitue to financial difficulty or there is an
apprehension of suspension of business thereofthien¢ is a possibility for the company to be
constructed or rehabilitated, the company or artheffollowing interested parties may apply to the
court for reorganization: 1. Shareholders who Haeen continuously holding shares representing
ten per cent or more of the total number of isssleates for a period of six months or longer; or 2.
Creditors of the company who have claims equivaiemén per cent or more of the capital from the
total number of issued shares. For filing the ranigation application by a company under the
preceding Paragraph, the Board of Directors ofcthrapany shall adopt a resolution by a majority
vote of the directors present at a meeting of thar8 of Directors attended by over two-thirds of
all directors.”

53



corresponding to 1/10 of the capital can advaneerdorganization application.
The Federal Bankruptcy Code of the United Statgsires that if the total number
of creditors is less than 12, they cannot advaheer¢organization application to
the debtors separately unless one of these creditlds claims of more than $
11,625; and if there are at least 12 creditorsn ttieere have to be at least 3
creditors with their total claims more than $ 1562 The PRC, State Enterprise
Insolvency Law (Trial Implementation) and the PREDterprise Bankruptcy Law

that became effective as of June 1, 2007 havelevar regulations.

4) The Capital Contributor

It mainly refers to corporate shareholder. Allowitige capital contributors to
apply for the reorganization is one of the mainfedénces between the
reorganization proceedings and the bankruptcy dafion proceedings or the
conciliation proceedings, and. it reflects the psgp®f mobilizing all possible
factors to rescue the debtors of the reorganizaimteedings. Same as the
creditors, the capital contributors cannot advatiee reorganization application
unless they meet certain qualification. The Comp#ny of Taiwan District of

China regulates that those shareholders who hole rtian 10% of the listed

" See the U.S. Federal Bankruptcy Code, Article 3031))(2): “(b) An involuntary case against a
person is commenced by the filing with the bankeymiourt of a petition under chapter 7 or 11 of
this title—

(1) by three or more entities, each of which isaita holder of a claim against such person that
is not contingent as to liability or the subject afbona fide dispute, or an indenture trustee
representing such a holder, if such claims aggeegigieast $10,000 more than the value of any lien
on property of the debtor securing such claims bglthe holders of such claims;

(2) if there are fewer than 12 such holders, exnolydny employee or insider of such person and
any transferee of a transfer that is voidable usdetion 544, 545, 547, 548, 549, or 724 (a) o thi
title, by one or more of such holders that holthie aggregate at least $10,000 of such claims.”

" people's Republic of China.
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shares for more than 6 continuous months can advdhe reorganization
application™ Similarly, capital contributor whose amount of itapcontribution
accounts for more than one-tenth of the registesguital of the debtor may apply
to the people's court for reorganization after pleeple's court has accepted the
bankruptcy application and before the people's tcaleclares the debtor

bankrupt’®

5) The National Institution

This kind of the right subject is French charastéri The court can start up the
reorganization proceedings according to its ownh@utly or the inquisitor’s
application’”

Since the purpose of the corporate reorganizatiaescuing the debtors, it is
certain for the debtors to apply for the reorgainira But as to the creditors the
qualification of advancing the reorganization aggiion has a quite important

significance. Without the qualification, the delstormay apply for the

) See the relative content of the Company-Act of Taiviistrict of China in the footnote 68 of this
dissertation.

9 See the PRC, Enterprise Bankruptcy Law, Article 70: d@btor or a creditor may directly apply to
the people's court for reorganization of the deptasuant to the provisions hereof. If the creditor
applies for bankruptcy liquidation of the debttwe debtor or the capital contributor whose amount
of capital contribution accounts for more than ¢ereth of the registered capital of the debtor may
apply to the people's court for reorganizationrate people's court has accepted the bankruptcy
application and before the people's court decldresiebtor bankrupt.”

" See The French Commercial Code, Article L621-2: “Theqedure may likewise be commenced
on a summons by a creditor, whatever the naturthefdebt. Nevertheless, subject to Articles
L.621-14 and L.621-15, the said procedure shall lm®tcommenced against an agricultural
undertaking not incorporated in the form of a comuia company unless an application shall first
have been made to the Presiding Judge of the Taililinstance for the appointment of a mediator,
pursuant to Article L.351-2 of the Rural Code. Twmurt may also take charge of the procedure ex
officio, or on an application may be made by thedareur de la République. The works council or,
if none, the personnel delegates may notify thesiflireg Judge or the Procureur de la République
of any fact proving that the undertaking is insofvée
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reorganization only under rather deteriorativeatitn and at that time there may
be little corporate properties for discharging. iihieis certainly difficult for the

creditors to support the corporate reorganizafidrus, the creditors can start up
the reorganization proceedings on time if they eawance the reorganization
application. Moreover, the start-up of the reorgation proceedings does not
depend on the appearance of the bankruptcy reawbitha creditors have more
motivation to start up the reorganization procegsliat the very beginning of the

debtor’s mess.

3. THE EXAMINATION OF THE COURT

1) The Status of the Court in the Corporate Reorgnization

From the reorganization application to the endhef whole proceedings, the
balance of the different interests is apparently easy to satisfactorily achieve
with only the self-help of the reorganization pestiTherefore, there must be a
neutral supervisor to interfere in the reorgan@atproceedings actively and then
deal with the corporate affairs fairly. Only theucbcan be such a supervisor. In
this sense the court is also the supervisory uigdit during the reorganization
course’™®

The court supervises the corporate reorganizdt@mause the court has its own
authority and justness as a national justice instit. On the other hand, the

idiosyncratic characteristics of the corporate gaaization proceedings are also

® But strictly speaking, the court cannot be the siipery institution in the corporate reorganization
because it also judges the reorganization casesxauites the jurisdiction.
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the reasons. First, the reorganization proceedingshine the procedural law and
the substantial law and the court is obviously ltket entity to execute the legal
regulations as the national judicial institutiorec8ndly, in view of the application
motivations of the reorganization parties, not ahky debtors but also the creditors
hope to maintain the corporate business with thp bethe judicial power and
avoid the company’s bankruptcy liquidation and esjuently get more distribution
than in the case of the corporate bankruptcy ligtineh. Only relying on the court
can this purpose be realized; Thirdly, there araymmaorganization affairs to judge
during the course of reorganization and whetherdding is just and reasonable
seriously affects the process and results of thegamization. The court is needed
to judge the reorganization affairs due to its arithh and the legal spirit; Lastly,
the administration and supervision of the professi@dministrator are executed
under the authorization of the court and obviotlsgy are not at the same level as
the behaviors of the court. Just based on thispsider that although the court has
quite strong function-of supervising, it should act as the supervisor because the

court also judges the reorganization case and &e®ds legal authority.

2) The Examination of the Court of the Reorganizatin Application

The examination of the court of the reorganizatapplication is the key to
successful reorganization. The court has to exathieeeorganization application
after its acceptance. Although the requirementthefreorganization application
are different in different countries, the contenfsthe examination commonly

include the formal factors and the essential factor
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Generally speaking, the formal examination maimigludes: a) whether the
corporation belongs to the reorganization objegulated by the law; b) whether
the court that has accepted the case has the iytioothe reorganization affair; c)
whether the applicant has the right and abilitywtiether the application has been
advanced and the statutory affairs have been se¢owhether the corporation that
applies for the reorganization has decided on hgot&y liquidation or conciliation
and f) whether the applicant has paid for the appbn. If the formal factors
measure up the regulation,-the court will carrnptigh the essential examination
stage.

The essential examination mainly_involves whethberd is reason for
reorganization in the corporation, or, in other #mrwhether the corporation has
the necessity and possibility of reorganizationug,ithe court should know well
about the company’s business and finance and ige¢stthe company’s actual
situation before making judgment. Compared with thienal examination, the
essential examination is.more complex and difficolexecute. It can be said that
the essential examination is the key to corporat@ganization. Based on the
ability of the court and the difficulty of the judgpent, the legislations in many
countries have regulated that the court can adepkral measures to judge

accurately on time. These measures are:

a. consult the administrative institutions

The relevant company’s administrative institutibiase the liability to supervise

the company and provide the suggestions and idetigetcourt according to their
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professional knowledge and experiences. But aftlr tleey are national

administrative institutions and they are only thensultants of the court. They
cannot participate in the corporate reorganizatiproceedings with the
characteristic of private law and neither can th#fgct the judgment of the court

with their authoritie<?

b. appoint the inspectors

The inspectors have to inquire after the compalagts and provide information,
material and suggestion as to the company’s finamektionship with the
employees, the future of the reorganization, ttegamnization reason and other
affairs. The inspectors are not compulsory and #reyappointed temporarily by
the court when it is necessary. Taiwan of China Jamghn has regulated about this

point in detaif®

" For example,see the Japanese Corporation Regeneration Law, Ar88e“The court should
inform the administrative office, the revenue ctoéthe corporation when there is the application
of the reorganization proceedings. The court cao @bnsult with the administrative office of
supervising the corporate business when it thinisriecessary.”

89 For example,See the Company Act of Taiwan District of China, At§c285: “In addition to the
requests for opinions as provided in the preceditigle, the court may also select and appoint a
person with specialized knowledge or experiencthéoperation of the business of the company
but without any interest therein as the inspectbo whall, within thirty days after appointment,
complete the following examinations and submit pore accordingly: 1. The actual business,
financial condition, and evaluation of the assédtthe company; 2. To examine in the light of the
analysis of the business and financial conditighs, assets and production equipment of the
company to see whether the reconstruction or rétalzin of the company is possible or not; 3. To
examine the merits and demerits of the previougbas operation of the company and the records
of management of the operation by the responsiunisgm of the company to see whether there was
any neglect or improper practices; 4. To examinetir there is any fraudulent or false statement
in the application; 5. To examine the feasibilifytloe reorganization proposal, if the applicant is
the company; and 6. To examine other relevant egtzgtion proposals. The inspector may inspect
all books, records of accounts, documents and prppelating to the business or finance of the
company. The directors, supervisors, manageriaoperel, or other staff personnel shall have the
obligation to answer the enquiries made by the dosp regarding the operation and financial
activities. Directors, supervisors, managerial cgfs and other employees of the company who
refuse the aforesaid examination or refuse to anshes aforesaid questions without reason or
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c. inform the company for which application is adanced and hear the
company’s opinions
When the creditors or other parties with the right apply the corporate
reorganization advance the reorganization apptinat the court, the court has to
inform that company and hear its opinion as refegen
After the essential examination the corporategauization will be ruled if the

court considers that the reorganization is up édéiyal conditions.

3) The Prevention of the Company’s Abuse of the Pservation Measures

There will be a period after the court’s acceptanf the reorganization but
before the decision of the court. Since the cotear@organization plan will always
alter the rights of the creditors, the sharehol@des the company’s principals will
bear the liabilities of not managing the companyl.wehe relevant interested
parties may act adversely to.the company for tbein interests and then the
company may lose its reorganization value whernrgloeganization is ruled. Thus
the legislations in different countries have ajukated corresponding preservation
measures.

Theoretically, the adverse behaviors of the edtyd parties after the
reorganization application but before the reorgation ruling usually aim at the
corporate properties, and the subject may be thgaaization company itself, or
the company’s creditors. To ensure that the compangperties do not decrease,

the preservation measures of different legislationainly include: a) the

make false statements shall be severally subjeatfioe not less than NT$(the monetary unit of
Taiwan, China) 20,000 but not more than NT$ 100,000
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preservation of the company’s properties. Whengaatization has been applied
for bang a company, especially when the shareh®loiethe creditors advance the
reorganization application, the principals may dspof the company’s properties
or set the securities for their own claims. Thus plneservation of the company’s
properties is quite neces¥a:b) the restriction of the corporate business. The
reorganization application shows that the corpdoatgness has been in mess or in
danger of being bankruptcy liquidated. Thus, thengany’'s business should be
properly restricted to ensure that the reorgarmimairoceedings carry through
successfully. For example, the quantity of the pobtidn should be restricted in
order to avoid the increasingly unmarketable siuatc) the restriction of the
company’s behaviors of performing its debts andhaf creditors’ behaviors of
executing their claims. Such behaviors will only keahe company’s financial
situation worse and consequently the reorganizapiampose will surely not be
achieved. The creditors’ behaviors of executingrttlaims to the company should
refer to those out of the. litigation. As to howrtstrict specifically, the Japanese
laws and regulations provide the right to the pnesteon administratof? d) the
suspense of the bankruptcy liquidation proceedittys,conciliation proceedings
and the compulsive execution proceedings and epridigbition of the transfer of

the company’s inscribed shares.

8) For examplesee the Japanese Corporation Regeneration Law, ABiglél): “The court can order
the preservation to actions to the corporate bssiméd properties according to the application of
the interested parties or its own authority beftsreuling of the reorganization proceedings.”

82 See the Japanese Corporation Regeneration Law, Aréfle41 and 42. Quoted from: Wang
Weiguo, “Lun Chongzheng Qiye de Yingye ShouquardiZhiA Research on the Business Warrant
System of the Reorganization Enterpti$eBijiaofa Yanjiu Vol. 1 [Comparative Law, Zhongguo
Zhengfa Daxue Bijiaofa Yanjiu BianjibUChina University of Police and Law Press Compaeativ
Law Newsroom (1998), at 76.
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Compared with other countries, both United Stadesl Canada adopt the
automatic stay system after the reorganizationiegipin against the procedures or
the behaviors that are harmful to the reorganinatimt the preservation measures
according to the application of the interestedigaror the authority of the cod.
This kind of legislation can be thought as an adedrone. It is quite useful to urge
the reorganization to succeed while it can alsothe cause of abusing the
reorganization proceedings.

The preservation measure is actually a doublegdgord in the reorganization
proceedings. It can safeguard the reorganizationpeoy’s properties and ensure
the justness among all the creditors while it clo e used by the debtors to
escape the debts because of its function of suspetide debts. It is absolutely
impossible for the reorganization to go on sucedlysiwithout the creditors’
support. Therefore, the courts have to considerdhef to the creditors when they
adopt the preservation measures, otherwise thdamd®al interests will cause the
creditors’ oppositions-and then the failure of gamization.

First of all, the preservation period should rim too long because the
preservation measures are provisional and the poagervation period will be
harmful to the creditors. It is necessary for thgidlation to restrict the period

properly® Secondly, the performance of the preservation oreashas to work

%) The automatic stay system will be discussed irmiffhapterIV.

8 For examplesee the Company Act of Taiwan District of China, Atfe6287: “Prior to rendition of
a ruling for reorganization of a company, the causy, at the request of the company or an
interested party or ex officio, render a ruling fioe following disposal: 1. Disposal for preseroati
of the company's property; 2. Restriction on theimess of the company; 3. Restriction on
performance of obligation of the company and esercof claim against the company; 4.
Suspension of proceedings for bankruptcy, com-tjposior compulsory execution and others; 5.
Prohibition of transfer of registered share cextifes; and 6. Assessment of the liabilities of
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based on the principle of not impairing the craditmterests. It requires the courts
to consider the protections of the creditors thghidyi when they decide to adopt
the preservation measures. And if the creditorskttthat the preservation decision
of the court has damaged them improperly, they lshioel provided with the rights
of asking the court to change or rescifid.astly, the debtors’ rights of rescinding
the reorganization application should be restricius right will certainly bring
the abused reorganization application. Once thetcadopts the preservation
measures, the debtor’s properties are under thernggaipn and management of the
court. No creditors-can execute the claims unlespteservation measures are of
no effect. But if the debtor rescinds his reorgatin application after the
preservation measures have been adopted in oréscéape his debts, the creditors
will suffer a lot of loss because of the debtorlsuse. Therefore, as to the
reorganization application, although the court canprohibit the debtors from
rescinding, the permission of the court is necgssaien the preservation measures

have been adopted.

responsible persons of the company to compensaect@impany for loss or damage and
preservation of their property. The term of vajjdif the ruling to be made under the preceding
Paragraph shall not exceed 90 days, unless otteffixisd by the court; and may be extended
when necessary by the court at the request of dhgany or an interest party provided that the
duration of each extension shall not exceed 90.daysase the ruling for dismissing a company
reorganization application becomes final priortte eéxpiry of the term of validity referred to ireth
preceding Paragraph, then the ruling rendered uRdesgraph | under this Article shall become
null and void. In rendering a ruling under the pstns of Paragraph | of this Article, the court
shall inform, by a notice, the authority in chafesecurities affairs and the central authority in
charge of the relevant end enterprise.”

%) Hu Jian, “Riben Pochan Falv Zhidu (The JapaneseiBatcy Law),” http:/www.japanlawinfo.
com/news.asp?id=590 (last visited on May 6, 2007).
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C. THE CREDITORS AND THE REORGANIZATION
INSTITUTIONS

1. OVERVIEW

The company’s continued business and regenerat®itha basic purposes of
the corporate reorganization system and the reimgiion proceedings are
designed to select those companies with surviviityabnd possibility. As to the
corporations after the reorganization ruling, thare many complex problems in
the whole proceedings and the different reorgaioizanstitutions play important
roles in protecting the creditors’ interests. Thetitutions in the reorganization
proceedings can be considered as the “backbonghenfwhole proceeding®.
Although the legislation modes and procedural instins are quite different in
different countries, there is a.common point thas been discussed above. The
court plays an important role in the reorganizatpmoceedings and it can be
considered as the “backbone” because it condudsptiocess of the whole
reorganization proceedings and leads and supentlsesactivities of other
institutions. Besides the court, which institutiogisould also be set up in the
reorganization proceedings? These three proceihstilitions are generally set up
during the corporate reorganization process inerkfit countries and districts

hereinafter: the first one is the business instilyt secondly, the supervisory

%) Tang Weijian, "Pochan Chengxu yu Pochan Lifa YanjiiThe Bankruptcy Proceedings and the
Bankruptcy Legislation, Zhongguo Renmin Fayuan Chubansf®urt Press of China(2001), at
425.
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institution and the last one is the creditors’ gglf’ferning institution. They are all
necessary to the process of the reorganizatiorepadiegs. The business institution
is actually the execution institution of the comuter reorganization and it can
ensure the company’s continued business. It isvérg emphasis of the whole
reorganization and without it the proceedings mayaborted; similarly, without
the supervisory institution or the self-governingtitution it is difficult to imagine
that the interests of the creditors and other éstixd parties can get effective and
practical protections, and finally the purpose la# teorganization will go by the

board.

2. THE BUSINESS « INSTITUTION DURING THE CORPORATE
REORGANIZATION PERIOD

1) General Proceedings

The only sequel-of- the traditional bankrupteyuliption proceedings is
liquidation distribution -and in principle the deldo cannot continue their
businesses after the start-up of the proceedingse @he proceedings start up the
debtor will lose his rights of administrating andpmbsing of his properties as the
bankrupt. These rights will be transferred to thakvuptcy administrators. But the
reorganization proceedings have the different pggpal maintaining the debtor’s
business and urging the debtor to revive. Thudbtisness institution has to be set

up in the reorganization proceedings to ensurel¢fxor’s revival.
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2) The Legislation Modes of the Business Institutinand the Analysis

The business institution during the corporateganization period refers to the
institution that takes charge in the management #red disposition of the
company’s properties and the drafting and executibthe reorganization plan.
The countries and districts regulate the businestgtiitions in different names. For
example, it is called the “debtor in possessionRDbr the “trustee” in America
and “administrator” in England, France, Germany aapafi” while it is called the

“reorganizer” in Taiwan District of Chin® Actually there are also regulations

8) For exampleSee the U.K. Insolvency Act, Article 13: “(1) The adnistrator of a company shall
be appointed Appointment either by the adminisiratorder or by an order under the new
subsection...” And the French Commercial Code, Agtitb21-8: “In the initial judgment, the
court appoints the insolvency judge and two leggéntés to act as the administrator and the
creditors' representative. It invites the works re@uor, failing that, the workers' delegates or,
failing that, the employees, to designate a reptasge from among the employees. The
employees elect their representative via a oneer@egret ballot for a single candidate.

Either at its own initiative, or at the behest bé tPublic Prosecutor, the court may appoint
several administrators and creditors' represe@stiv

The court-appointed receiver may request the appeint of one or more experts.

The court-appointed receiver shall send the mayah® commune and the chairman of the
public undertaking for inter communal cooperatidnone exists, a recorded-delivery registered
letter informing them that judicial administratioproceedings“have been initiated against a
company having its registered office in the commune

When proceedings are brought-against a legal enttyelative of the chief executive or a senior
manager, up to the fourth degree-inclusive, stahppointed to any of the functions provided for
in the present Article unless such-a- provision woprevent the appointment of a staff
representative.

If no staff representative can be appointed, thef@xecutive shall draft a report to that effect.

If there is no works council and no workers' detegthe staff representative shall exercise the
functions entrusted to them by the provisions effttst chapter.”

%) See the Company Act of Taiwan District of China, AHc290: “The reorganizers of the company
shall be selected and appointed by the court frarorg the relevant experts recommended by
creditors, shareholders, directors, the centrahaity in charge of the relevant end enterprise,
and/or the authority in charge of securities a$faithe provisions set out in Article 30 hereof khal
apply mutatis mutandis to reorganizers. In the mgedf interested parties, if the result of the
voting conducted in groups under Article 302 shakat two or more groups prefer a change of
reorganizers, a list of candidates may be submitigtie court along with an application for such
change. In case there is a plural number of reizrges) execution of all matters relating to
reorganization shall be effected by a majority vofethem. In the execution of duties, the
reorganizers shall act under the supervision ofdéleeganization supervisors. In case a reorganizer
Acts in violation of the laws or improperly, theorganization supervisors may apply to the count
for discharging his/her office and selecting a r@we. In the execution of duties, the reorganizers
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similar to the debtor in possession of Americadpah and Germary. In view of

legislation there are three modes of setting ugtlsness institution in the world.

a. the alternative business institution mode

This mode regulates that either the debtor irsgesion or the administrator can
act as the business institution during the corgoravrganization period. But they
are exclusive subjects. The Federal Bankruptcy Cafd¢he United States is
representative of this legislation mode. It chantes regulation of compulsive
trustee of the Chandler Act of 1938 and introdubesconception of debtor's own
reorganization” and consequently makes the debtopossession become the
emphasis of the reorganization system. That medmsnhg the reorganization
period the company’s administrators still possdss properties, manage the
company and execute the reorganization proceeditiys interested parties do not
apply to the court to appoint the trustee in ppfesi without the ruling of the court.
But the interested parties can apply for the teusteany time after the start-up of
the reorganization proceedings but before adoptibrthe reorganization plan.

According to the Article 1104 of the Federal Bankny Code of the United States,

shall secure the prior consent of the reorganimatiopervisor: 1. Disposal of property of the

company outside the scope of its business; 2. Ghahthe business of the company or in the ways
of operation; 3. Contract of loans; 4. Conclusionmescission of important or long term contracts,

the scope of which shall be determined by the @egdmgtion supervisor; 5. Proceeding in litigation

or arbitration; 6. Waiver or assignment of righfdhee company; 7. Dealing in cases where others
exercise rights of retrieval, rescission or set-8ffAppointment and removal of important officers

of the company; and 9. Other acts restricted bycthet.”

%) For examplesee the German Insolvency Law (Insolvenzordnung), deti270 (1): “The debtor
may manage and dispose of the assets involvedsatviency proceedings under surveillance by a
custodian if the insolvency court orders such pesbmanagement while deciding on the opening
of the insolvency proceedings. Such proceedingh bhasubject to the general provisions unless
this part provides otherwise.”
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the court shall order the appointment of a trust@fer cause, including fraud,
dishonesty, incompetence, or gross mismanagemeheddffairs of the debtor by
current management, either before or after the cemsement of the case, or
similar cause, but not including the number of botdof securities of the debtor or
the amount of assets or liabilities of the debtor(b) if such appointment is in the
interests of creditors, any equity security holdarsd other interests of the estate,
without regard to the number of holders of se@sitif the debtor or the amount of
assets or liabilities of the debtor.

The Japanese Civil Rehabilitation Law also addimtsreorganization system of
the self-reconstruction style on the basis of teedral Bankruptcy Code of the
United States and its regulations about the busimestitution absolutely imitate

the American mod&

b. the paratactic business institution mode

This mode regulates..that the business instituigrin the charge of the
administrator and the debtor during the corporaerganization period. The
French No. 98 Statute in 1985 is representativethi$ mode. Once the
reorganization ruling is made, the observation quefbegins and the corporate
business can still carry through.The judicial administrator can supervise the

debtor’s business activities or take on full oft@management of the enterprise

%) See the Japanese Civil Rehabilitation Law, Article @3: “The rehabilitation debtor has the right
of honest execution of the business and propertglitdhe creditors after the startup of the
rehabilitation proceedings.”

%) See the French Commercial Code, Article L621-26: “Taetivity of the undertaking shall be
continued during the observation period, subjecttite provisions of Articles L.621-27 to
L.621-35.”

68



according to the appointment of the court. The aleban continue to manage and
dispose of his properties and execute the riglasttave not been included in the
administrator’s authority. Although the paratactimode of France permits the
debtor to proceed to self-management, this fleigjbis on the basis of the safe
foundation of the administrator’s restriction ofetldebtor. In other words, the
debtor’s rights lie on the administrator’'s authiestgranted by the court. And the
court can change the administrator’s tasks accgrttinthe authority of the court
itself or the application of the administrator, theeditor representative or the
inquisitor at any timé? This phenomenon is closely related to the reomgsiin
mode of court standard. And actually in Francesithie court that controls the
appointment of the business manager of the reargtion corporations and the
advancing of the reorganization plan. Although tiosrt standard mode can avoid
the procedural waste because of the interestsictsndind asymmetric information,
its excessive centralization of power has devi&teah the market mechanism. It is
rather difficult to operate this kind of legislaticand there is seldom case of
successful corporate reorganization according te fhdicial reorganization

proceedings in practice in Frarte.

%2 Shen Daming & Zheng Shujun Bijiao Pochanfa Chulun [An Introduction on the Comparative
Bankruptcy Law, Zhongguo Duiwai Maoyi Jiaoyu ChubansHaternational Business Education
Press of China(1993), at 256.

%) Kevin M. J. Kaiser, “European Bankruptcy Law: Ingaiiions for Corporations Facing Financial
Distress,” Financial Management, Financial ManagerReess (1996), Vol. 25, at 71~73.
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c. the single business institution mode

This mode regulates that only the administrapmoénted by the court can be the
business institution during the corporate reorgaion period and the company’s
managers cannot continue to administer the buse@gsnore during the period.
The British Insolvency Act, the Japanese CorponaRegeneration Law and the
Company Act of Taiwan District of China all adopetsingle business institution
mode. For example, according to the British Insotye Act, once the
administrative order is made any administrativesperwho has taken possession
of the company should demit his position and anmg@ewho has taken possession
of a part of the corporate properties should démsitposition, responding to the

administrator’s requiremefif. Also there are similar regulations in the Japanese

%) see the U.K. Insolvency Act, Article 11: “(1) On theaking of an administrative order-

(a) any petition for the winding up of the compamall be dismissed, and

(b) any administrative receiver of the company Istetate office.

(2) Where an administration order has been madereameiver of part of the company's property
shall vacate office on being required to do sohgyadministrator.

(3) During the period for which an administrationer is in force-

(a) no resolution may be passed or order madénéowinding up of the company;

(b) no administrative receiver of the company mayppointed;

(c) no other steps may be taken to enforce anyriég@ver the company's possession under
any hire-purchase agreement, except with the cordethe administrator or with leave of the
court and the subject (where the court gives leavelch terms as the courts may impose; and

(d) no other proceedings and no execution or okbgal process may be commenced or
continued, and no distress may be levied, agamesicbmpany or its property except with the
consent of the administrator or the leave of thericand subject (where the court gives leave) to
terms as aforesaid.

(4) Where at any time an administrative receivertted company has vacated office under
subsection (1)(b), or a receiver or part of the pany's property has vacated office under
subsection (2)-

(a) his remuneration and any expenses properlyrediby him, and

(b) any indemnity to which he is entitled out oé thssets of the company, shall be charged on
and (subject to subsection (3) above) paid oungf@operty of the company which was in his
custody or under his control at that time in pttd any security held by the person by or on
whose behalf he was appointed.

(5) Neither an administrative receiver who vacatffice under subsection (1)(b) nor a receiver
who vacates office under subsection (2) is requirear after so vacating office to take any steps
for the purpose of complying with any duty imposedhim by section 40 or 59 of this Act (duty to
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laws™ and the Taiwan District law&)

d. review

These three legislation modes about the businesstution during the
reorganization period discussed above have thein omerits and demerits
respectively. Undoubtedly, the American mode caprave the efficiency of the
reorganization proceedings and the probability bé tsuccessful corporate
reorganization while it is deficient in the aspettjustness. The single business
institution mode is apparently propitious to thetjiess but has a relative low
efficiency in urging the company to revive and igaf the corporate regeneration.
Thus the paratactic business institution mode sdentive enough attention to
both the efficiency and the justness. But actuillgcks maneuverability because
in the corporate reorganization proceedings thieieffcy and the justness are born
to be inconsistent and it is quite difficult to cdiate them.

In my opinion, since justness and efficiency hamawnidable conflicts in the

pay preferential creditors).”
And Article 13: “(1) The administrator of a compaslyall be appointed Appointment either by
the administration order or by an order under #& subsection.
(2) If the vacancy occurs by death, resignationtberwise in the office of the administrator, the
court may be order fill the vacancy.
(3) An application for an order under subsectignnf2y be made-
(a) by any continuing administrator of the compauany;
(b) where there is no such administrator, by thelitors' committee established under section
26 below; or
(c) where there is no such administrator and nd stammittee, by the company or the
directors or by any creditor or creditors of thenpany or
(d) by the Bank of England.”

%) See the Japanese Corporation Regeneration Law, Afi8le‘The administrator has the exclusive
right of executing the corporate business and thpgsties when there is the ruling of generation
proceedings,” Article 94: “The administrator shoblel selected and appointed from those people
who have the proper qualification.”

%) See supra footnote 88.
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corporate reorganization, it is necessary to gikieripy to either efficiency or
justness while the other purpose is also considehed as to the value of the
reorganization system it is obvious for us to payerattention to the efficiency. In
other words, the most important thing to considdihe reorganization proceedings
is how to achieve a successful and effective ravzgtion and the second thing is
to protect the interested parties equally. Theeeftine alternative business
institution mode is most accordant to the origipatpose of the reorganization
system and in principle--the company’s -business ititisnh during the
reorganization period should be controlled by tlmagers of the debtor company.

There are at least four advantages hereinafterhef mode of debtor in
possession: first, it can urge the company in nespply for the reorganization as
soon as possible and revive through the reorgaoizdt secondly, it can exert the
debtor company manager’'s advantage of knowing wablbut the corporate
business situation and operation details; thirdhe managers of the debtor
company have the best. motivation of rescuing thepzmy most; finally, the
managers of the debtor company have the possitititycreate the feasible
reorganization plan and proceed to it most.

Of course, such regulations may threaten thedste of the creditors and other
interested parties. Just as Montesquieu says iftHgsSpirit of Laws,?® authority
must be made to restrict authority in order to prévthe abuse. The corresponding

supervisory mechanism has to be set up and thgamiaation proceedings should

) Michelle J. White, “The Cost of Corporate Bankryptd. U. S.-European Comparision,”
Cambridge University Press, New York (1996), at-~4480.

%) Montesquieu,”Lun Fa de Jingshen[The Spirit of Laws, translated by Zhang Yangiu, Zhongguo
Shangwu Yinshuguafthe Commercial Pre$g1961), at 154.
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be supervised by the outside supervisors and ats#tnee time the original

manager’s controlling right of the debtor compargdstinued business should be
kept. Only with such measures can the interestiseofreditors and other interested
parties be protected equally on the basis of efficreorganization and can the

interests balance be realized.

3) The Legal Status of the Business Institution

Whether it is controlled-by the administrator lmy the original company’s
managers, the business institution during the aatporeorganization period is
different from the original company’s executiontingion—the board of directors.
The board of directors is elected by the sharehslded should be responsible for
the company and its shareholders’ meeting. Thedoofdirectors only represents
the interests of the company and its shareholdeestd its characteristic of the
company’s statutory administrative institution. Bbe business institution has to
be responsible for the court and accept the sugpiervf the court, and it pursues
not only the best interest of the enterprise s #he interests of the creditors, the
shareholders, the employees and the other intdrpatties. Besides the company’s
continued business, the business institution alae to take charge of the
formulation and execution of the reorganizatiomplanother thing that has to be
pointed out is that although the business institufis similar to the bankruptcy
administrator (liquidator) in the bankruptcy ligattbn, the two institutions should
not be equally regarded because the bankruptcynégtnaitor only has the right to

manage and dispose of the bankruptcy property andtirelated to the company’s
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business and the reorganization plan while the niegsi institution holds the
company’s continued business as its core tésk.

As to the legal status of the business institutiaring the reorganization period
there are altogether three viewpoints: a) the lagsirinstitution is the execution
institution of the interested parties and it sholdé responsible for the
reorganization company’s business and managements the proxy of the
interested parties, but not the representativehefreorganization corporation; b)
the business institution is appointed by the cagrtthe national institution and
should execute the corporate reorganization affaiescordance with the laws and
regulations. The authorities of the business unsbih come from the legal
regulations, not the proxy of the civil law, ansl @ffect applies to the company and
all the interested parties; c) the relationshipMeein the business institution and the
reorganization company is a kind of fiduciary riglaship and the business
institution actually act the liability of the fidiary .**® However, these viewpoints
have their own defections. As to the first viewppithhe business institution is
apparently not the proxy of the reorganization ocafion, the creditors and the
court because it acts the legal behaviors in ite mame. Moreover, the proxy
cannot act as the common agent of the parties wotiflicting interests. The
defection of the second viewpoint is that althoubk business institution is

appointed by the court, it is only a temporaryitngibn for the company’s revival.

%) But the legal status of the business institutiomasically same as the bankruptcy administrator
after all.

190 |j Yongjun, "Pochan Chongzheng Zhidu YanjitlA Research on the Reorganization System
Zhongguo Renmin Gong'an Dxue Chubansi@hinese People’s Republic Security University
Presg (1996), at 117.
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Its liabilities will end with the end of the reomjaation proceedings and cannot be
regarded as a national execution institution. Asitbathe third viewpoint, since the
business institution is appointed by the court, awod trusted directly by the
reorganization company, even if the business utgiit is regarded as a fiduciary,
it should be the fiduciary of the codft’

The Federal Bankruptcy Code of the United Statdsoduces the trust
relationship of the property law into the bankrypkaw and calls the person who
collects, arranges, sells and-distributes the lgotky properties the “trustee.” The
trustees are sorted into three types: a) the affitiustee of the American
government. They belong to the officials appoinbgdthe government and their
main duty is to supervise and manage work of therim trustee and the formal
trustee; b) the interim trustee. They are appoitedhe official trustee after the
start-up of the bankruptcy proceedings but befloecappointment of formal trustee;
c¢) the formal trustee. They are elected by theitmexi meeting to collect, arrange,
sell and distribute the bankruptcy properties. Trhstee we usually refer to is the
formal trustee. In order to ensure that the trusteeks effectively, the Bankruptcy
Code provides three identities to the trustee. &tawe the identity of creditors with
secured claims, the identity of the bona fide pasehn of the real property and the
identity of the creditors with ordinary claims. Heeidentities are not the true ones

of the trustee because the trustee is actuallyugsider who provides professional

0D, G. Epstein & M. M. Sheinfeld Business Reorganization under the Bankruptcy Godg52.
Quoted from: Wang Weiguo, “Lun Chongzheng Qiye diegye Shouquan ZhidUA Research on
the Business Warrant System of the Reorganizatiomergris€,” Bijiaofa Yanjiu Vol. 1
[Comparative Law, Zhongguo Zhengfa Daxue Bijiaofa Yanjiu BianjibChina University of
Police and Law Press Comparative Law Newsrb¢h998), at 74.
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service. The purpose of the Bankruptcy Code isramgthe trustee to execute his
authority in accordance with the laW8. In other words, according to the
American Bankruptcy Code, the trustee only provilissprofessional service to
get the payment and has an independent status iedhl proceedings although he
is the representative of the creditors on the satfd

In my opinion, the business institution during torporate reorganization period
is a special institution that is responsible fa thanagement and disposition of the
corporate properties and the formulation and exacuwf the reorganization plan
and it has a relatively independent legal statukholigh the name of the
“relatively independent special institution” is #tlé vague, it can explain the
independence of the interests of all the partias the relationship between the
business institution and the court, and it carleséte problems of other viewpoints

consequently.

4) The Rights and Relative Restrictions of the Busgss Institution

a. overview
The rights of the business institution shouldcbeated to ensure the corporate
reorganization to effectively proceed and the ciglet is certainly the management

right to continue the company’'s business. Genersfigaking, the rights of the

192)pan Qi, "Meiguo Pochanfa [The American Bankruptcy Laly Zhongguo Falv Chubanstieaw
Press of China(1999), at 22, 143~144.

199) pifferently, the U.K. Insolvency Act regulates ththe administrator be regarded as the proxy of
the corporation when he exercise his rigi@e the U.K. Insolvency Act, Article 14(5): “(5) In
exercising his powers the administrator is deeroegtt as the company's agent.”
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business institution can be summarized into fopeets: the right of management
of the corporate business, the right of dispositbrthe corporate property, the
right of formulation and execution of the reorganian plan and the right of
obtainment of the payment. The British Insolvenast Aas regulated the relative
comprehensive articles as to the rights of thenmss institution and it basically
includes all the aspect&”

The rights of the business institution not orffget the outcome of the corporate
reorganization, but also have a close relationgifitip the interests of all the parties,
especially the creditors. On one hand, since timepamy has been in the financial
mess, and also because of the creditors’ possilnigregative action of recovering,
it is necessary to authorize the business ingiitugiarticularly to proceed on the
corporate reorganization. On the other hand, thditmrs’ interests also have to be
considered and then the rights of the businesgttish have to be restricted. The

opportunity of the company’s. continued business esmganization cannot be

199 see the U. K. Insolvency Act, Article 14: “(1) The adftistrator of a company-
(a) may do all such things as-may be necessathéomanagement of the affairs, business and
property of the company, and
(b) without prejudice to the generality of paradrdp), has the powers specified in Schedule 1
to this Act; and in the application of that Schedwb the administrator of a company the
words"he" and "him" refer to the administrator.

(2) The administrator also has the power-

(a) to remove directors of the company and to apipaiy person to be director of it, whether
to fill a vacancy or otherwise, and
(b) to call any meeting of the members or creditdrthe company.

(3) The administrator may apply to the court foredtions in relation to any particular matter
arising in connection with the carrying out of fusictions.

(4) Any power conferred on the company or its effic, whether by this Act or the Companies
Act or by the memorandum or articles of associatigmich could be exercised in such a way as to
interfere with the exercise by the administratothaf powers is not exercisable except with the
consent of the administrator, which may be givehegigenerally or in relation to particular cases.

(5) In exercising his powers the administratordéemied to act as the company's agent.

(6) A person dealing with the administrator in gdaith and for value is not concerned to
inquire whether the administrator is acting witthiis powers.”
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realized at a cost of sacrificing the creditordenasts. But it is just this kind of
tense relationship between the right of managemktite business institution and
the right of controlling of the creditors that lymthe possibility of conciliating the
interested parties and establishes the base adsibfe and equal reorganization
plan. | will discuss the special rights of the Imgsis institution and its restrictions

to it hereinafter.

b. the possession, use and disposition of the porate properties

Possessing, using and disposing of the corpprafeerties are the premises and
bases of the company’s business, and these righte dusiness institution will
certainly conflict with the discharging interestf the creditors with ordinary
claims and the execution of the secured propediehe creditors with secured
claims. The ordinary creditors are protected by rigtrictions of the business
institution on'the use, sale or lease the corpgretperties out of the company’s
daily busines$® And-as to the creditors with secured claims, aitfotheir rights
of disposition of the secured properties are pitddbin principle, the business

institution cannot dispose of the secured propegigitrarily, eithet®

199 See the U.S. Federal Bankruptcy Code, Article 364 (b); “(b) The court, after notice and a
hearing, may authorize the trustee to obtain unsécaredit or to incur unsecured debt other than
under subsection (a) of this section, allowable emndection 503 (b)(1) of this title as an
administrative expense.

(c) If the trustee is unable to obtain unsecurediitrallowable under section 503 (b)(1) of this
title as an administrative expense, the courty aftéice and a hearing, may authorize the obtaining
of credit or the incurring of debt—

(1) with priority over any or all administrative ganses of the kind specified in section 503 (b)
or 507 (b) of this title;

(2) secured by a lien on property of the estateithaot otherwise subject to a lien; or

(3) secured by a junior lien on property of theatesthat is subject to a lien.”

106) see the U.S. Federal Bankruptcy Code, Article 3632k)((2) The trustee may not use, sell, or
lease cash collateral under paragraph (1) of thisextion unless—
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c. the acquisition of the new capital

One of the most important problems that the redrgaion corporation faces is
how to acquire capital for the company’s continbediness and the reorganization
proceedings. Generally speaking, the reorganizatmporation can get the new
capital through increasing the capital, disposifithe company’s properties, taking
the loans or other measures. But because at thatttie corporation has been in
the financial mess and has a relative low credit,original shareholders will
mostly be reluctant to subscribe any more wherctiporation tries to increase the
capital; its original creditors care about the diarging to their claims and will not
provide the capital to the corporation, either; and also difficult to borrow
money from the third party. The only measure to u&eg new capital is
strengthening the protection of the new creditirsneans that the corporation
should provide a relatively preferred status omusgcto the new creditors. Thus
the original creditors’ interests will certainly béfected. It is important to balance
their interests and not only protect the new coeditinterests on the premise of
acquiring the new capital but also pay attentiotht original creditors’ interests.
The different laws in different countries all redahe claims that occur with the
behaviors of raising new capital of the reorgamiratorporation as the common
claims, and provide a preferential right to thelsénts in order to increase people’s
willingness of offering capital to the reorganimaticorporation and increase the

possibility of a successful reorganizatigf.

(A) each entity that has an interest in such cadlhteral consents; or
(B) the court, after notice and a hearing, auttesriguch use, sale, or lease in accordance with
the provisions of this section.”
197 For examplesee the U. K. Insolvency Act, Article 19: “(1) The adhistrator of the company may
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d. the performance and termination of the bilateal contract
Whether the bilateral contract that exists alyelaot has not been performed or
not fully performed prior to the reorganization peedings is still to be performed

or not is quite significant to the reorganizatioorporation. That is because the

at any time be removed from office by order of thert and may, in the prescribed circumstances,
resign his office by giving notice of his resigmetito the court.

(2) The administrator will vacate office if-

(a) he creases to be qualified to act as an insojvpractitioner in relation to the company, or

(b) the administration order is discharges.

(3) Where at any time a person ceases to be adraiois the following subsections apply.
apply.

(4) His remuneration and any expenses properlyrirduby his shall be charged on and paid out
of any property of the company which is in his odstor under his.control at that time in priority
to any security to which section 15(1) then applies

(5) Any sums _payable in respect of debts or liibgi incurred, while he was administrator,
under contracts entered into ... by him or a presar of his in the carrying out of his or the
predecessor's functions shall be charged on amblqueiof any such property as is mentioned in
subsection (4) in priority to any charge arisingl@mnthat subsection.

(6) Any sums payable in respect of liabilities imed, while he was administrator, under
contracts of employment adopted by him or a presiareof his in the carrying out of his or the
predecessor's functions shall, to the extent tieliabilities are qualifying liabilities, be chamd on
and paid out of any such property as is mentioneslibsection (4) and enjoy the same priority as
any sums to which subsection (5) applies.

For this purpose, the administrator is not to lkenato have adopted a contract of employment
by reason of anything done or omitted to be dorieiwil4 days after his appointment.

(7) For the purposes of subsection (6), a liabiitgler a contract of employment is a qualifying
liability if-

(a) it is a liability to pay a sum by way of wagmssalary or contribution to an occupational
pension scheme, and

(b) itis in respect of services rendered whollyartly after the adoption of the contract.

(8) There shall be disregarded for the purposesubkection (6) so much of any qualifying
liability as represents payment in respect of sewirendered before the adoption of the contract.

(9) For the purposes of subsections (7) and (8)-

(a) wages or salary payable in respect oéréog of holiday or absence from work through
sickness or other good cause are deemed to be wa@es the case may be) salary in respect of
services rendered in that period, and

(b) a sum payable in lieu of holiday is deemed @oalages or (as the case may be) salary in
respect of services rendered in the period by eafs to which the holiday entitlement arose.
(10) In subsection (9)(a), the reference to wagesatary payable in respect of a period of

holiday includes any sums which, if they had beeid,pwould have been treated for the purposes
of the enactments relating to social security asiegs in respect of that period.”

And the Company Act of Taiwan District of China,tigle 312: “The following debts incurred
during the reorganization of the company shall hpreference for repayment over the rights of
creditors in reorganization: 1. Debts incurred @mntinued operation of the business of the
company; and 2. Expenses incurred in the procesgeafanization. The aforesaid right of
preference for repayment shall not be prejudicedaocount of a ruling for termination of
reorganization.”
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bilateral contract has the characteristic of adomextand it may relates to the
property rights and debts at the same time. Thegamization legislations in
different countries all provide the option of deoglthe dissolution or continued
performance of such contract to the business uistit of the reorganization
corporation in order to help the reorganizatiorposation to avoid those contracts
that may bring burdens to the corporation and ooetito perform those contracts
that benefit the corporatidfi® While providing the option to the business
institution, the laws also restrict this optionarder to protect the opposite parties.
These restrictions mainly includei ) the option of the business institution should
get the agreement of the court. For example, thstde, subject to the court’s
approval, may assume or reject any executory contiaunexpired lease of the
debtor’®® ii) the opposite party is provided the right of ipihation. It means
that when the business institution has not showgedecision of the dissolution or
continued performance, the opposite party can reghie business institution to

make its declaration. And if the business insttutidoes not declare within a

198) Foe examplesee the PRC. Enterprise Bankruptcy Law, Article 18:tgk the people's court has
accepted the bankruptcy application, the admintrishall have the right to decide the dissolution
or continued performance of any contract establigheor to the acceptance of the bankruptcy
application and not fully performed by both the weband the counterparty upon notice to the
counterparty. If the administrator fails to notifle counterparty within two months of the
acceptance of the bankruptcy application or faisreéply within 30 days of receipt of the
counterparty's demand, the contract shall be deefiemblved. If the administrator decides to
continue to perform the contract, the counterpahgll do so but it has the right to demand the
administrator to provide security. If the admirastrr fails to provide security, the contract sl
deemed dissolved.” And the U.S. Federal Bankru@iogle, Article 365 (f) (2) (A): “(A) the trustee
assumes such contract or lease in accordance hgtprbvisions of this section; ...” and (c) (2):
“(2) such contract is a contract to make a loan,extend other debt financing or financial
accommodations, to or for the benefit of the delmipto issue a security of the debtor.”

109 see the U.S. Federal Bankruptcy Code, Article 365 t@) Except as provided in sections 765
and 766 of this title and in subsections (b), &)d (d) of this section, the trustee, subject & th
court’s approval, may assume or reject any exeguontract or unexpired lease of the debtor.”
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regulated period, the contract is deemed to bedavad'? iii) if the business
institution chooses the continued performance, eékgenses of performing this

contract are treated as the first priority of unsed claims™"

119 For examplesee the U.S. Federal Bankruptcy Code, Article 365 (@) “(4) Notwithstanding
paragraphs (1) and (2), in a case under any chaptéis title, if the trustee does not assume or
reject an unexpired lease of nonresidential regbgnty under which the debtor is the lessee within
60 days after the date of the order for reliefjihin such additional time as the court, for cause
within such 60-day period, fixes, then such leasedéemed rejected, and the trustee shall
immediately surrender such nonresidential real @rypo the lessor.”

And the French Commercial Code, Article L621-28hé&Treceiver alone shall have power to
perform existing contracts by supplying-the seryioemised to the debtor's other contracting party.
The contract shall be automatically terminated whestice to the receiver shall have produced no
response within a month. Before the expirationhef $aid period, the insolvency judge may give
the receiver a shorter period or grant a longer noeexceeding two months, to make the position
clear.

Where the consideration consists of payment ofra siimoney, the said sum must be paid in
cash, unless the receiver obtains the agreemeéheddther party to the debtor's contract to accept
payment by instalments. In the light of the docutsen their possession, receivers must ensure
when applying for enforcement that they will beding the necessary funds. Where the contract
provides for performance by stages or payment btaiments, the receiver must terminate it if it
appears that the necessary funds will not be loefdlfil the obligations of the next stage.

In the event of failure to pay in accordance wikle tconditions defined in the preceding
sub-paragraph and in the absence of the other amtimy party's agreement to continue the
contractual relations, the contract shall be autmaidy rescinded and the Parquet, the receiver, th
creditors' representative or a supervisor may afiphe Court for an order ending the period of
observation.

The other contracting party must perform the ralevabligations  notwithstanding the
non-performance by the debtor of obligations agdiefore the decision to commence insolvency
proceedings. Non-performance-of the said obligatisimall entitle creditors only to a declaration
that the same are included in-the debtor's liéslito them.

If the receiver shall not exercise the right totemne the contract, non-performance may give
rise to an award of damages the amount of which Beancluded in the liabilities for the benefit
of the other party. The latter may neverthelessrditfe repayment of any surplus sums paid by the
debtor in performance of the contract until a decihas been given on the award of damages.
Notwithstanding any legal or contractual provision, joint liability, rescission or termination of
the contract shall result from the mere fact thacpedings for an administrative order have been
commenced. The provisions of this Article shall apply to contracts of employment. ”

1 For examplesee the relative content of the French Commercial Cioctbe footnotebid and the
U.S. Federal Bankruptcy Code, Article 365 (g): “ERcept as provided in subsections (h)(2) and
()(2) of this section, the rejection of an exeeyt@ontract or unexpired lease of the debtor
constitutes a breach of such contract or lease—

(1) if such contract or lease has not been assumédr this section or under a plan confirmed
under chapter 9, 11, 12, or 13 of this title, immegly before the date of the filing of the petitjo
or

(2) if such contract or lease has been assumed timdesection or under a plan confirmed under
chapter 9, 11, 12, or 13 of this title—

(A) if before such rejection the case has not mmsverted under section 1112, 1208, or 1307
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e. the modification and termination of the laborcontract

The corporate reorganization regards the compamyival as its purpose and a
successful reorganization will bring benefits nofyoto the company’s original
employees but also to the unemployed people irstiogety. Generally speaking,
there is no conflict between the corporate reomgitun and the workers. But it
does not mean that the purpose of the corporatgamization is always in
accordance with the workers’ interests. Duringdbgoorate reorganization period,
it is unavoidable to cut down some employees tarenan efficient reorganization.
On the other hand, the laws have regulated theegponding conditions and
procedures to protect the employees’ interests ewbpitoviding the right of

decreasing the number of employees to the businstitsition

3. THE SUPERVISORY INSTITUTION DURING THE CORPORATE
REORGANIZATION PERIOD

1) The Significance of the Supervisory Institution
The corporate reorganization is a quite compliece of social work and it is

related to the private interests of all the paraesl the common interests. The

of this title, at the time of such rejection; or
(B) if before such rejection the case has beenexed under section 1112, 1208, or 1307 of
this title—
(i) immediately before the date of such conversibsuch contract or lease was assumed
before such conversion; or
(i) at the time of such rejection, if such contramr lease was assumed after such
conversion.”
12 For examplesee the French Commercial Code, Article L621-38: “Asuym paid by an association
such as is mentioned in Article L.143-11-4 of thenfioyment Code pursuant to Articles
L.143-11-1 to L.143-11-3 thereof must be declacethe tax authority.”
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outcome of the reorganization will certainly affeéloe interested parties, even the
social stability. Thus the right supervisory medeanis needed to ensure the
efficiency and the justness of the reorganizatimteedings. It is difficult for us to
image that the corporate business institution aglieve the trust and support of
the creditors, the shareholders, the providersadmer parties and then burden the
whole reorganization without the supervision or Hwficient supervision. In a
word, establishing a scientific, feasible and éffi¢ supervisory mechanism has
important theoretical significance and practicajndicance in preventing the
business institution from abusing its rights andugimg the justness and efficiency
of the corporate reorganization proceedings.

As to the material contents of the supervisorychma@ism, the regulations in
different countries can be differentiated as theid@ supervision, the legal
supervision and the outside supervision. The insidpervision refers to the
administrator’s high-criterion duty of cal€) During the corporate reorganization
period the business institution should pay morendittn to the company’s
continued business, the disposition of the corgopabperties and the formulation
and execution of the reorganization plan than emjinperson. The legal
supervision refers to the property security syséam the legal liability that is set

up to restrict the administrator’s behavior. Theparty security system is usually

119 For example,see the Company Act of Taiwan District of China, Ahic313: “Inspectors,
reorganization supervisors and reorganizers shatfopn their duties with the care of good
administrators. Their remuneration shall be deteeaiiby the court in consideration of the nature
of their duties. An inspector, reorganization sufsenr or reorganizer who violates law or ordinance
in the performance of his duties, thereby causiisg br damage to the company, shall compensate
the company. Inspectors, reorganization supervisoreorganizers who make a false statement or
record of their acts within the scope of dutieslisha severally subject to imprisonment for a
period not exceeding one year, detention and/oreanfot exceeding NT$60,000.”
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used when the bankruptcy administrator is appoingl it requires the
administrator to provide some properties to besieurity. This system plays an
active role in ensuring that the administrator exes his duty. The legal liability
includes the civil liability, the administrativeahility and the criminal liability.
Moreover, many countries regulate the bankruptoyer

Although the inside supervision and the legal esuigsion can do well in
supervising the business institution, people’s -setfscious behavior and the
stateliness of the laws may be the best supervisi@hthe last choice to some
extent. But as to the complex reorganization proicess, it is impossible for us to
depend only ‘on such ex post facto remedy to ensuriair and efficient
reorganization. The business institution of thepocaite reorganization may
damage the creditors’ interests by virtue of tiseifficient information and rights.
Therefore the outside supervisory institution sbddug set up to be responsible for

the reorganization proceedings.

2) The Rights of the Supervisory Institution

Generally speaking, the members of the supervie@ chosen and appointed by
the court from those people or legal persons whve liae professional knowledge
and management experience, and these members $tam@cho relationship with
the reorganization corporation. According to theovisions regulated in the
Company Act of Taiwan District of China, the riglusthe supervisory institution
are different in different countries and distrieisd they commonly include: a)

supervise the business institution to execute ity dluring the reorganization
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period™¥ b) approve the behavior of the business institutio advance; c)
supervise the corporate business and managemenheanakeover of the right of
property dispositiod*® d) accept the filing of the reorganization claimsd
shareholders’ right§® e) apply to the court for the necessary dispositiB f)

convene, inform and preside over the meeting ofinkerested partié¥ and g)

1149 See the Company Act of Taiwan District of China, Al§290(4): “In case there is a plural number
of reorganizers, execution of all matters relatiogeorganization shall be effected by a majority
vote of them.”

119 |bid Article 293: “After delivery of the ruling for reganization of the company, the operation of
the business of the company and the power of dinggcand disposing of the property thereof
shall be transferred.to reorganizers, and the egzgtion supervisor shall supervise such transfer,
which shall then be reported to the court. Uporhdumansfer, the shareholders' meeting, directors
and supervisors shall cease to perform their datiekto exercise their powers. At the time of the
aforesaid transfer, the directors.and manageri@terf of the company shall hand over to the
reorganizers all statements and records of accamidsdocuments relating to the business and
finance of the company and all property thereof @irectors, supervisors, managerial personnel,
or other staff personnel shall have the obligatton answer the enquiries made by the
reorganization supervisors or reorganizers reggrtia operation and financial activities. Directors
supervisors, managerial officers or other membérghe staff of the company, for any of the
following acts, shall be severally subject to ispiment for a period not exceeding one year,
detention and/or a fine not exceeding NT$60,000:R&fusal to transfer; 2. Concealment,
destruction or damage of statements, records afuats or documents relating to the business or
financial condition of the company; 3. Concealmatestruction, or removal of property of the
company, or the disposal of such property a maprgjudicial to-creditors; 4. Refusal to answer
questions mentioned in the aforesaid paragraphoutitiheason; and. 5. Fabrication of debts or
acknowledgement of untrue debts.”

19 pid Article 297: “All creditors in reorganization sharoduce documents to sufficiently prove the
existence of their rights for declaring their rigld the reorganization supervisor and, if so dedla
the prescription is interrupted and, if not dedlareo repayment shall be made according to the
reorganization procedures. Rights of registeredettedders of the company shall be based on
records in the shareholders' roster. The provisfdihe preceding paragraph governing declaration
shall apply mutatis mutandis to rights of unregisteshareholders and, if not declared, no such
right shall be exercised according to the proceslofaeorganization. In case of failure to declare
as provided in the two preceding paragraphs fosesuwot attributable to the persons of whom
declaration is required, such persons may make dbeddeclaration within fifteen days after
extinction of the cause; however, no declaraticalldie accepted after the reorganization plan has
been adopted at a meeting of the concerned parties.

19 |bid Article 295: “The disposition made by the couriaiccordance with the provisions of Article
287, Paragraph 1, ltems 1, 2, 5 and 6 shall renairffect regardless of the ruling for
reorganization, and in the absence of such digposthe court may still render such rulings on the
application of an interested party or the reorgaion supervisor or ex officio after having
rendered the ruling for reorganization.”

118) |bid Article 300(2): “The reorganization supervisor lshze the chairman of all meetings of
concerned persons and shall convene all such rgsetiith the exception of the first meeting.”
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report the modification and termination reason h## teorganization plan to the
court!?

Similar as the member of the business institytiba member of the supervisory
institution should also perform his supervisiorbiidy with a well will and he has

to be responsible for the improper behavior thanalges the reorganization

corporation.

4. THE CREDITORS’ SELF-GOVERNMENT INSTITUTION DURIN G

THE CORPORATE REORGANIZATION PERIOD

1) The Status of the Creditors’ Self-government Intitution

The modern bankruptcy laws in most countries hage up the creditors’
meeting—the basic form of the creditors’ self-gawaent institution?® As a
declaration institution, the creditors’ meeting a@ot only support the process of
the bankruptcy proceedings but also protect eveeditor to execute his rights
equally. The only way of ‘the creditors to expreksirt common interests is

constituting and convening the creditors’ meetidgcording to the regulations of

19 1hid Article 306(1): “In case the plan of reorganizatis not adopted by the groups with voting
right at the meeting of persons concerned, theyesnzation supervisor shall forthwith report to the
court and the court may direct modification or i@t®n on fair and reasonable principle and order
the meeting of persons concerned to reconsidepldrewithin one month.” And (3): “In case the
plan of reorganization mentioned in the first paapdy of the preceding article or in the preceding
paragraph cannot or need not be executed on acofwftange in circumstances or for a good
cause, the court may, on application of the redmgdion supervisor, reorganizers, or persons
concerned, render a ruling to order the meetinges$ons concerned to reconsider. In case there is
obviously no possibility of or necessity for reangation, the court may render a ruling for
termination of reorganization.”

1200 Byt there are also some countries that haven'tisethe creditors’ meeting, such as France and
Italy.
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the bankruptcy laws in most countries, the firstditors’ meeting has to be
convened by the court within the statutory peridterathe start-up of the
bankruptcy proceedings and it is often called thautory creditors’ meeting. Other
creditors’ meetings are only convened when it isessary—for the need of
proceeding on the bankruptcy proceedings and piotethe interest of the
creditors as a whole. And the necessary circumstagenerally include: a) the
court decides to convene; b) the president of tealitors’ meeting decides to
convene; c) bankruptcy administrator or the sugerviequests to convene and d)
the creditors account for more than a certain ptaporequest to convene. We can
find that the creditors’ meeting is not frequentignvened daily. And some
countries set up the creditors committee to exethdaights of the creditors as a
whole as the representative. The creditors’ meetinjthe creditors committee are
both set up in most countries while Japan and Taildiatrict of China set up the
interested parties’ meeting more and America oelyup the creditors committee
and the shareholders committee. The creditorsggmiErnment institution not only
provides the opportunity. of ‘protecting their owtenests to the creditors but also
makes the condition of getting the creditors’ caagien to the court and the
business institution. In my opinion, it is quitecessary to set up the creditors
committee besides the creditors’ meeting and tterdsted parties’ meeting. The
creditors’ meeting and the interested parties’ ingetre constituted by all the
creditors or the interested parties and it is digtuhifficult for them to supervise
together. These two institutions are not the stamtliodies, either. It is impossible

for them to supervise in time. The creditors cortemitcan remedy this defection
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and avoid the shortcoming of low efficiency and éugusiness cost of the
creditors’ meeting or the interested parties’ nregetiAccording to American

scholars’ research, the function of the creditammmittee is not apparent and even
in some small cases the creditors committee issabup in accordance with the

laws and regulations in fatt

2) The Establishment and Rights of the Creditors’ 8lf-government
Institution
Establishing the creditors’ self-government insibn is the duty of the court in
the reorganization proceedings. For example, aduprdo the Japanese
Corporation Reorganization Law, the Company AcfTaiwan District of China
and the British Insolvency Act, the court shouldcide the date of the first
interested parties’ meeting or the creditors’ megtat the same time of the

corporate reorganization ruliféf And the Federal Bankruptcy Code of the United

2D pavid G. Epstein, Steve H. Nickles, James J. WHiankruptcy Translated by Han Changyin
and other people, Zhongguo Zhengfa Daxue Chubar@hima University of Police and Law Press
(2003), at 748.

122) see the Company Act of Taiwan District of China, Atc291: “After rendering a ruling of
company reorganization, the court shall publish filllowing particulars by means of a public
notice:

1. The text and the date of the ruling of compaorganization;

2. The name or title and the domicile or addresshef reorganization supervisor and the
reorganizers;

3. The period, date and place as fixed in accomlavith the provisions of Paragraph I, Article
289 hereof; and

4. The legal consequences which may result from ribgligence of the creditors and
shareholders of bearer share certificates of thepeny to declare their claims and rights. The
court shall still be obligated to serve notice iritiwg of the ruling and the particulars contained
therein to the reorganization supervisor, the r@oers, the company and the known creditors and
the shareholders. At the time the court sendsftiresaid notice of ruling to the company, the court
shall send a court clerk to write down in the aeting books the account-closing decision, to affix
thereon his signature or seal, and to write dovnief statement describing the condition of such
accounting books.”
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States regulates that the federal trustee showdlesh the unsecured creditors
meeting in time after the court's reorganizatioting and the other creditors’
meeting or the shareholders’ meeting can also tableshed at that tim&® The
members of the interested parties’ meeting inclutde creditors and the
shareholders in principle. The creditors’ meetimgl she creditors committee can
also include people other than the creditors.

As to the rights of the creditors’ self-governmanrstitution, there are different

regulations in different countries and districtdlahe most important rights are

And Article 289: “At the time of ruling for reorgérers, the court shall select and appoint a
person with specialized knowledge and experiencehe operation of the business of such
company or a banking institution as reorganizatiopervisor and decide on the following matters:
1. The period and place for declaring rights ofldm@s and shareholders, and the period shall not
be less than ten days nor more than thirty days ffee date of ruling;

2. The date and place to examine rights of cresliamid shareholders thus declared, and the date
shall be within ten days of the date of expiratidrthe aforesaid period for declaration; and 3. The
date and place of the first meeting of parties eamed, and the date shall be within 30 days of the
date after expiration of the period for declaratmentioned in Item 1. The aforesaid reorganization
supervisor shall act under the supervision of iherfcand may be discharged by the court at any
time. In case there is a plural number of reorgaion supervisors, supervision on the execution of
all matters relating to reorganization shall bee#d by a majority vote of them.”

The U. K. Insolvency Act, Article 23: “(1) Where administration order has been made, the
Statement of administrator shall, within 3 monthséuch longer period as the court may
allow)after the making of the order-

(a) send to the registrar-of companies, the Barikngfland and (so far as he is aware of their
addresses) to all creditors a statement of hisquap for achieving the purpose or purposes
specified in the order, and

(b) lay a copy of the statement before a meetindpy@fcompany's creditors summoned for the
purpose on not less than 14days' notice.

(2) The administrator shall also, within 3 monthis§ach longer period as the court may allow)
after the making of the order, either-

(a) send a copy of the statement(so far as he aseaof their addresses)to all members of the
company, or

(b) publish in the prescribed manner a notice rggatin address to which members of the
company should write for copies of the statemettet@ent to them free of charge
(3) If the administrator without reasonable exciasis to comply with this section, he is liable to

a fine and, for continues contravention, to a dddfault fine.”

123 see the U.S. Federal Bankruptcy Code, Article 1102(13) “(1) Except as provided in paragraph
(3), as soon as practicable after the order faefrahder chapter 11 of this title, the United 8sat
trustee shall appoint a committee of creditors ingldinsecured claims and may appoint additional
committees of creditors or of equity security hotdeas the United States trustee deems
appropriate.”
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checking and voting the reorganization plan. Inapinion, the creditors’ function
of taking part in the reorganization proceedingsl aupervising its process
independently should be strengthened in order turenthat the reorganization

proceedings do not depart from the point of prangathe creditors.

D. THE CREDITORS AND THE REORGANIZATION PLAN

1. OVERVIEW

The reorganization proceedings are designedstauecthe debtors and help them
to go out of the mess. The first thing to realize purpose of the reorganization is
ensuring the debtor’s continued business. Onlctimtinued business can maintain
the company’s value of business and ensure the aoynip achieve a successful
reorganization. The “reorganization plan is the jishg for maintaining the
corporate business because it is the most impoiegdl document in the
reorganization proceedings and the foundation ef dbntinued business of the
corporate business institution. The feasibility aationality affects not only the
process of the reorganization proceedings, butthksinterests of the creditors, the
shareholders and all the other interested parfibs. reorganization plan can be
regarded as the agreement of all the interestetepaof the reorganization
proceedings through the negotiations and the ceimes and it can also be

regarded as the guideline for all the parties tiwestfor the company’s revival. In
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other words, the reorganization plan is the coretha whole reorganization
proceedings.

The reorganization plan refers to the agreemeadenin accordance with the
reorganization proceedings for maintaining the debt continued business,
liquidating the debts and trying for the reviv&l. The reorganization plan is
different from the agreements made by the debtodsthe creditors through the
conciliation out of the court. As to the latter &iof the agreements, they become
effective only on the basis of all the creditorgpeovals and their executions are
not so simple because there is no statutory praeeduthe court’s supervision.
However, the reorganization plan is created bydifferent interested parties with
the court as a presider. The court can approvedbteanization proceedings by
force according to the laws, even when there appiognt creditors. Just because
the court presides and supervises the whole reizagéon proceedings, promotes
the interested parties to come.to terms and créfagefeasible reorganization plan,
the debtor company’s- revival can proceed smoothlje purpose of the

reorganization plan is the utmost efficiency onltlasis of equity.

129 i Yongjun, "Pochan Falv Zhidu [the Bankruptcy Law, Zhongguo Fazhi Chubansh€hina
Legal Publishing Houge(2000), at 290.
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2. THE FORMULATION OF THE REORGANIZATION PLAN

1) The Framer of the Reorganization Plan

There are different legislation modes in différezountries and districts.
Generally speaking, there are approximately thremdewn hereinafter: a) the
reorganization is framed by the debtor in principled by other people as the
exception. America is the representative of thisden@and regulates that the
creditors, the trustees, the creditors committektha shareholders can all file the
reorganization plan under some circumstant®d)) the reorganization plan is

framed by the administrator in principle and by evtlipeople as the exception.

125 See the U.S. Federal Bankruptcy Code, Article 1128:1121.Who may file a plan

(a) The debtor may file a plan with a petition coemzing a voluntary case, or at any time in a
voluntary case or an involuntary case.

(b) Except as otherwise provided in this sectiarly dhe debtor may file a plan until after 120
days after the date of the order for relief untiés chapter.

(c) Any party in interest, including the debtoretlrustee, a creditors’ committee, an equity
security holders’ committee, a creditor, an egaégurity holder, or any indenture trustee, may file
a plan if and only if—

(1) a trustee has been appointed under this chapter

(2) the debtor has not filed .a plan before 120 dHier the date of the order for relief under
this chapter; or

(3) the debtor has not filed a plan that has beeemted, before 180 days after the date of the
order for relief under this chapter, by each clafsslaims or interests that is impaired under the
plan.

(d) On request of a party in interest made withie tespective periods specified in subsections
(b) and (c) of this section and after notice artaring, the court may for cause reduce or increase
the 120-day period or the 180-day period referoeih this section.

(e) In a case in which the debtor is a small bssinand elects to be considered a small
business—

(1) only the debtor may file a plan until after 168ys after the date of the order for relief
under this chapter;

(2) all plans shall be filed within 160 days aftiee date of the order for relief; and

(3) on request of a party in interest made withia tespective periods specified in paragraphs

(1) and (2) and after notice and a hearing, thetcoay—

(A) reduce the 100-day period or the 160-day pespecified in paragraph (1) or (2) for
cause; and

(B) increase the 100-day period specified in paylgr(1) if the debtor shows that the need
for an increase is caused by circumstances for lwhie debtor should not be held
accountable. ”
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Japan is the representative of this mode and thpany, the creditors who apply
for the regeneration and the shareholders arel lase‘other people'®® and c) the
reorganization plan can only be framed by the adhimator or the reorganizer.
France and Taiwan District of China are the represives of this mod&”

The formulation of the reorganization plan uspaénnects with the business
institution during the reorganization period aneé tkgislations above show the
relationship, too. It means that as to the franfethe reorganization plan, the
principle of “who is in charge, who files” is geadly used. According to this
principle, the debtor can file the reorganizatidanpif he manages the properties
and business himself during the reorganizatioroplethe administrator can file the
plan if he is in charge of the properties and bessn In my opinion, it is better to
adopt the mode that the administrator acts as #ie framer of the reorganization
plan and the debtor as the assistant. Thus, therdehdvantage of knowing well
about its own properties and financial situatiod #me administrator's advantage

of professional knowledge can both be exerted well

2) The Contents of the Reorganization Plan
The contents of the reorganization plan shoulddygoved by the creditors and

shareholders and should be feasible to be exeduigeover, the plan should also

126) 5ee the Japanese Corporation Regeneration Law, Arfi@@ (1): “The administrator should
establish the draft of the reorganization plan imitthe period regulated by the court after the
application period of the reorganization claimg] advance the draft to the court.”

127) For exampleSee the Company Act of Taiwan District of China, At§c303: “The reorganizers
shall draw up a plan of reorganization and subiaihes together with reports and statements of
business and finance of he company to the firstinge@f concerned persons for examination. In
the event of a change of reorganizers as provideitticle 290, the reorganization plan shall be
submitted by newly appointed reorganizers withie amonth.”
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be created on the premise of paying attention & utmost of the creditors’
interests. America and Japan distinguished theeotsmiof the reorganization plan
into affairs that are absolutely necessary to ik@ord affairs that are relatively
necessary to record. If there is a lack of the @raffairs, the reorganization plan
will be regarded as illegal and the court will approve it. Other countries have no
such regulations of distinguishing the contenttabankruptcy laws and only list
the required contentg®

The legislation mode of America and Japan issbéfian the other because such
regulations are quite simple and clear for peoplefihd what is absolutely
necessary in . the proceedings and then to pradoe.example, the Federal
Bankruptcy Code of the United States regulates tihette are altogether seven
kinds of affairs the plan should record: a) classfedaims and classes of interests;
b) specify any class of claims or interests thatds impaired under the plan; c)
specify the treatment of any class of claims oerets that is impaired under the
plan; d) provide the same treatment for each clainmterest of a particular class,

unless the holder of a particular claim or interagtees to a less favorable

128) ee the Company Act of Taiwan District of China, Atc304: “The following particulars, if any,

in the reorganization of a company, shall be statedrly in the reorganization plan: 1. Changes in
rights of any or all creditors in reorganization sirareholders; 2. Changes in part or all of the
business; 3. Disposal of property; 4. Ways and meznpaying debts and the financial source
thereof; 5. Standards and methods of valuationsskta of the company; 6. Alteration of the
Articles of Incorporation of the company; 7. Reatijnent or reduction of employees; 8. Issue of
new shares or corporate bonds; and 9. Other negessdters. Subject to the deadline date for
discharge of all liabilities otherwise fixed, therdtion for execution of the company reorganization
plan shall not exceed one year as calculated fredate on which the court ruling of approval of
the reorganization plan becomes final. In caserélmeganization plan can not be completed as
scheduled with good cause shown, an applicatioextension may be filed, with prior consent of
the reorganization supervisors, with the courtdocourt ruling of extension provided, however,
that if the reorganization plan is still not contpl® upon expiry of the extended period, then the
court may, ex officio or at the petition of intetes$ party or parties, render a ruling of terminatio
of the company reorganization plan.”
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treatment of such particular claim or interestpe)vide adequate means for the
plan’s implementation; f) provide for the inclusionthe charter of the debtor, ...,
of a provision prohibiting the issuance of nonvgtiequity securities, and

providing, as to the several classes of securipi@ssessing voting power, an
appropriate distribution of such power among suabses, including, in the case of
any class of equity securities having a preferemoer another class of equity
securities with respect to dividends, adequate igimvs for the election of

directors representing such-preferred class ireteat of default in the payment of
such dividends and g) contain only provisions Hrat consistent with the interests
of creditors and equity security holders and witiblfc policy with respect to the

manner of selection of any officer, director, onstee under the plan and any

successor to such officer, director, or trustdeAnd in the Japanese Corporation

129 see the U.S. Federal Bankruptcy Code, Article 1123 (&) Notwithstanding any otherwise

applicable nonbankruptcy law, a plan shall—

(1) designate, subject to section 1122 of thig,titlasses of claims, other than claims of a kind
specified in section 507 (a)(1), 507 (a)(2), or B&)X8) of this title;/and classes of interests;

(2) specify any class of claims.or interests thatat impaired under the plan;

(3) specify the treatment of any-class of claimstarests that is impaired under the plan;

(4) provide the same treatment for each claim wmrest of a particular class, unless the holder of
a particular claim or interest agrees to a lessrile treatment of such particular claim or ingere

(5) provide adequate means for the plan’s impleatent, such as—

(A) retention by the debtor of all or any part loé tproperty of the estate;

(B) transfer of all or any part of the propertythe estate to one or more entities, whether
organized before or after the confirmation of sptan;

(C) merger or consolidation of the debtor with @nenore persons;

(D) sale of all or any part of the property of #nstate, either subject to or free of any lien, or
the distribution of all or any part of the propedfythe estate among those having an interest in
such property of the estate;

(E) satisfaction or modification of any lien;

(F) cancellation or modification of any indenturesamilar instrument;

(G) curing or waiving of any default;

(H) extension of a maturity date or a change irirderest rate or other term of outstanding
securities;

(I) amendment of the debtor’s charter; or

(J) issuance of securities of the debtor, or of amyty referred to in subparagraph (B) or (C)
of this paragraph, for cash, for property, for 8ri$ securities, or in exchange for claims or
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Regeneration Law, there are mainly three kindsbebhutely necessary affaits’

The conclusion that the contents hereinaftelgaiee necessary to record can be
drawn on the basis of studying the regulations abaythe project of management;
b) the classes of claims; c) the project of adjgsthe claims; d) the project of
discharging the claims; e) the implementation tefrthe reorganization plan and f)

other projects that benefit the corporate reorgditn.

3. THE ADOPTION OF THE REORGANIZATION PLAN

1) The Grouping

The feasibility and equity of the reorganizatjgan affect not only the outcome
of the corporate reorganization but also the imstsreof the creditors and
shareholders. Therefore, the reorganization plastha examined and approved
by the creditors and the shareholders through gaiter the administrator or the
debtor has filed it. Atthe.end, the creditors #relshareholders shall be grouped to

vote. It means that the creditors and the sharem®lbte separately in the groups

interests, or for any other appropriate purpose;

(6) provide for the inclusion in the charter of dhebtor, if the debtor is a corporation, or of any
corporation referred to in paragraph (5)(B) or @)6f this subsection, of a provision prohibiting
the issuance of nonvoting equity securities, amaliging, as to the several classes of securities
possessing voting power, an appropriate distributibsuch power among such classes, including,
in the case of any class of equity securities tgdanpreference over another class of equity
securities with respect to dividends, adequateigians for the election of directors representing
such preferred class in the event of default inpdagment of such dividends; and

(7) contain only provisions that are consistentwtite interests of creditors and equity security
holders and with public policy with respect to tmanner of selection of any officer, director, or
trustee under the plan and any successor to sfichrptlirector, or trustee.”

130) ee the Japanese Corporation Regeneration Law, Arfidte Quoted from: Anonymity, “The
Reorganization Procedure,” http://61.152.238.85aoéneirong/al6.html (last visited on June 17,
2007).
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according to a certain criterion and then get #mult of voting depends on the

results of all the groups.

a. the principle of grouping

Generally the creditors and the shareholdergyareped by their status and the
discharging order in the bankruptcy proceedingsadans that the interests of all
the members in the same group should be sametiaddahe claims with different
characteristic should be grouped differently. Famareple, the creditors with
secured claims are in one group, the creditors laltlor claims are in one group,
and the same applies to the creditors with taxrdaand ordinary creditors. As to
the ordinary creditors, sometimes it is necessargroup them further because of
different amounts of their claims or different cheteristic of their claims (such as
the commercial claims and the debit claims). Foangxe, the China’s new
Enterprise Bankruptcy Law has regulated that “dessary, the people's court may
decide to set up-a small claims group within thdir@ry claims group to vote on
the draft reorganization plaf®™ Such regulations may benefit the reorganization

proceedings and increase the efficiency of thegaadration.

b. the criterion of grouping
Although the principles of grouping in differesbuntries and districts are

basically similar, the criteria are not the samiee Tegislation modes include two

13 see PRC. Enterprise Bankruptcy Law, Article 82, Paagdy 2: “...If necessary, the people's court
may decide to set up a small claims group withi didinary claims group to vote on the draft
reorganization plan.”
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types: i) the compulsive grouping andi) discretionary grouping. In the first
kind of the mode, the laws regulate the criterigy@uping clearly and neither the
court nor the reorganization parties can changmth&r example, the Company
Act of Taiwan District of China has regulated thiwe creditors and the
shareholders can be grouped into four kinds: teaitrs with the preferential
reorganization claims; the creditors with the sedureorganization claims; the
ordinary creditors and the shareholdéfsin the second kind of the mode, the
court or the reorganization parties can changetiteria of grouping according to
the fact**¥ And the creditors and shareholders are usuallyped into five kinds
in the American reorganization practice according the secured claims; the
preferential  claims; the ordinary claims; the sulimated claims and the
shareholdings.

The discretionary grouping can ensure that the neesnim one group have the

same interests more and then benefit the apprdviaé seorganization plan more.

132) see the Company Act of Taiwan District of China, Atéc298: “The reorganization supervisor
shall, after the expiration of the period for deiclg rights, in accordance with findings in the
preliminary examination, prepare lists of preferoedditors in reorganization secured creditors in
reorganization, unsecured creditors in reorgarmaéind shareholders respectively, stating therein
the nature of their rights, sums of money and nurobgotes, and shall submit a report to the court,
keep all of the above at a suitable place, andigytannounce the date and place of such keeping
so that the creditors in reorganization, sharehelded other interested persons may inspect, all to
be done three days before the date mentioned inlé&289, Paragraph 1, Item 2. The number of
votes of creditors in reorganization shall be deiteed in proportion to the amounts of money
involved in their credits. The number of votes b&aieholders shall be provided in the Articles of
Incorporation.” And Article 302: “At the meeting @bncerned persons, the voting right shall be
exercised in groups of claimants as provided inchat298, Paragraph 1, and resolutions shall be
adopted by a majority vote of over one-half of Hygregate votes of different groups. In the event
that there is no net value of capital of the conypttre shareholders group shall not exercise voting
right.”

139 | j Shuguang & He Dan, “Pochanfa Lifa Ruogan Zhanyfdenti de Guoji Bijiad The International
Comparison to the Important Problems of the Banfayipegislation,” http:// www.chinainsol. org/
Article_Show.asp?ArticlelD=902 (last visited on M&y2007) .
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2) The Vote

After the grouping, the reorganization plan sddwe voted by all the groups and
there are two legislation modes about the voteadamd Taiwan District of China
both adopts the single criterion of voting as #jgresentatives. Once the amount of
the voting rights represented by the persons wipooap the reorganization plan
reaches the statutory proportion, the reorganiaaptan is regarded as being
approved® And America adopts the double criteria of voting &he
representatives. Only when the number of the peapdethe amount of the claims
they represent both reach the statutory proporiorihe. reorganization plan

regarded as being approvEd.

139 For examplesee the Company Act of Taiwan District of China, At§c302: “At the meeting of
concerned persons, the voting right shall be esedcin groups of claimants as provided in Article
298, Paragraph 1, and resolutions shall be addpged majority vote of over one-half of the
aggregate votes of different groups.In the evesit tifiere is no net value of capital of the company,
the shareholders group shall not exercise votigiof /i

135 See the U.S. Federal Bankruptcy Code, Article 1126:1126. Acceptance of plan

(a) The holder of a claim or interest allowed unslegtion 502 of this title may accept or reject a
plan. If the United States is a creditor or eqsigurity holder, the Secretary of the Treasury may
accept or reject the plan on behalf of the UnitedeS.

(b) For the purposes of subsections (c) and (dhisfsection, a holder of a claim or interest that
has accepted or rejected the plan-before the cooenent of the case under this title is deemed to
have accepted or rejected such plan, as the casbend—

(1) the solicitation of such acceptance or rejectieas in compliance with any applicable
nonbankruptcy law, rule, or regulation governing ttdequacy of disclosure in connection with
such solicitation; or

(2) if there is not any such law, rule, or reguafisuch acceptance or rejection was solicited
after disclosure to such holder of adequate inftionaas defined in section 1125 (a) of this
title.

(c) A class of claims has accepted a plan if suah pas been accepted by creditors, other than
any entity designated under subsection (e) ofghidion, that hold at least two-thirds in amount
and more than one-half in number of the alloweihwaof such class held by creditors, other than
any entity designated under subsection (e) ofshésion, that have accepted or rejected such plan.

(d) A class of interests has accepted a plan ifi lan has been accepted by holders of such
interests, other than any entity designated undkesextion (e) of this section, that hold at least
two-thirds in amount of the allowed interests oftslass held by holders of such interests, other
than any entity designated under subsection (d)isfsection, that have accepted or rejected such
plan.

(e) On request of a party in interest, and afteéicecand a hearing, the court may designate any
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It is obvious that the double criteria of votiilsgmore reasonable than the single
criterion of voting because the former mode cardatize possibility of the voting

outcome being controlled by the few big creditarsiareholders.

4. THE APPROVAL OF THE REORGANIZATION PLAN

1) Overview

A reorganization plan has to be approved by tbertcto acquire its legal
efficacy after it has been adopted by the creditord shareholders of different
groups. The approval of the reorganization planthef court is the necessary
condition of the reorganization plan becoming dffec and is the important
representation of the judicial authority in the ngamization proceedings. Besides
the ordinary approval of the reorganization pladermthe circumstance that all the
groups have adopted the plan, the court can algsmeg the reorganization plan
without the agreement of all the groups according tertain criterion. The latter is
called the compulsive approval. One thing that toabe pointed out is that the
court has to execute its authority of approvinghimitthe limitation regulated by

the law. If a reorganization plan has not been sabpy all the groups, and neither

entity whose acceptance or rejection of such plas mot in good faith, or was not solicited or
procured in good faith or in accordance with thevggions of this title.

(f) Notwithstanding any other provision of this 8en, a class that is not impaired under a plan,
and each holder of a claim or interest of suchsclage conclusively presumed to have accepted the
plan, and solicitation of acceptances with resgecsuch class from the holders of claims or
interests of such class is not required.

(9) Notwithstanding any other provision of this thee, a class is deemed not to have accepted a
plan if such plan provides that the claims or ies¢s of such class do not entitle the holders cif su
claims or interests to receive or retain any prgpender the plan on account of such claims or
interests. ”
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of the legal compulsive conditions exists, the tean only rule the termination of

the reorganization proceedings.

2) The Natural Approval

As to the reorganization plan that has been adopy all the groups of the
creditors and the shareholders, the court will jglexamine the procedure and
measure of voting and the feasibility of the plawl @onfirm whether the contents
are legal and fair before the court’s approval.thihgs that the court examines or
confirms are actually the conditions for the cdarapprove the reorganization plan.
The Federal Bankruptcy Code of the United Statethéu regulates that the court
has to hold the hearing to hear the opinions offalinterested parties before the
court’s confirmation. As to the contents of the faonation, the Federal
Bankruptcy Code of the United States also reguiatesost details among laws of

different countries and districté®

136) see the U.S. Federal Bankruptcy Code, Article 1129(13)-(13):“(a). The court shall confirm a
plan only if all of the following requirements areet:

(1) The plan complies with-the applicable provisiarfi this title.

(2) The proponent of the plan complies with theligaple provisions of this title.

(3) The plan has been proposed in good faith ahthypany means forbidden by law.

(4) Any payment made or to be made by the properisnthe debtor, or by a person issuing
securities or acquiring property under the plam, Services or for costs and expenses in or in
connection with the case, or in connection withglan and incident to the case, has been approved
by, or is subject to the approval of, the countessonable.

®)

(A)

(i) The proponent of the plan has disclosed thatitleand affiliations of any individual
proposed to serve, after confirmation of the pksna director, officer, or voting trustee of the
debtor, an affiliate of the debtor participatingaijoint plan with the debtor, or a successor to
the debtor under the plan; and

(i) the appointment to, or continuance in, sucficefof such individual, is consistent with
the interests of creditors and equity security Bddand with public policy; and
(B) the proponent of the plan has disclosed thetieof any insider that will be employed or

retained by the reorganized debtor, and the natiusmey compensation for such insider.

(6) Any governmental regulatory commission withigdiction, after confirmation of the plan,
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Studying the regulations in America, Japan arterotountries and districts,
there are mainly these requirements for the redzgdon plan to meet to go

through the court’s confirmation: a) whether therganization plan accords with

over the rates of the debtor has approved anycfzege provided for in the plan, or such rate
change is expressly conditioned on such approval.

(7) With respect to each impaired class of claimsterests—

(A) each holder of a claim or interest of such stas

() has accepted the plan; or

(i) will receive or retain under the plan on acnbwf such claim or interest property of a

value, as of the effective date of the plan, tkahat less than the amount that such holder

would so receive or retain if the debtor were lgdgied under chapter 7 of this title on such
date; or

(B) if section 1111 (b)(2) of this title appliesttte claims of such class, each holder of a claim
of such class will.receive or retain under the manaccount of such claim property of a value,
as of the effective date of the plan, that is estlthan the value of such holder’s interest in the
estate’s interest in the property that secures slaims.

(8) With respect to each class. of claims or intsres

(A) such class has accepted the plan; or

(B) such class is not impaired under the plan.

(9) Except to the extent that the holder of a paléir claim has agreed to a different treatment of
such claim, the plan provides that—

(A) with respect to a claim of a kind specifiedsection 507 (a)(1) or 507 (a)(2) of this title,
on the effective date of the plan, the holder ahsalaim will receive on account of such claim
cash equal to the allowed amount of such claim;

(B) with respect to a class of claims of a kindasfied in section 507 (a)(3), 507 (a)(4), 507
(a)(5), 507 (a)(6), or 507 (a)(7) of this titlechanolder of a claim of such class will receive—

(i) if such class has accepted the plan, deferasth payments of a value, as of the effective
date of the plan, equal to the allowed amount ohstlaim; or

(ii) if such class has not accepted the plan, castine effective date of the plan equal to the
allowed amount of such-claim;.and

(C) with respect to a claim of a kind specifiedsection 507 (a)(8) of this title, the holder of
such claim will receive on account of such clainfeded cash payments, over a period not
exceeding six years after the date of assessmenichfclaim, of a value, as of the effective date
of the plan, equal to the allowed amount of sueinel
(10) If a class of claims is impaired under thenplat least one class of claims that is impaired

under the plan has accepted the plan, determingmbuwtiincluding any acceptance of the plan by
any insider.

(11) Confirmation of the plan is not likely to bellbwed by the liquidation, or the need for
further financial reorganization, of the debtoramly successor to the debtor under the plan, unless
such liquidation or reorganization is proposechia plan.

(12) All fees payable under section 1930 of titBe &s determined by the court at the hearing on
confirmation of the plan, have been paid or ther gleovides for the payment of all such fees on
the effective date of the plan.

(13) The plan provides for the continuation after eéffective date of payment of all retiree
benefits, as that term is defined in section 11fithis title, at the level established pursuant to
subsection (e)(1)(B) or (g) of section 1114 of title, at any time prior to confirmation of theapl,
for the duration of the period the debtor has @ltéd itself to provide such benefits.”
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the laws and regulations, the contents and proeethaluded; b) whether the
reorganization plan has been created in a fairhmmegst way and c) whether the
reorganization plan accords with the principle bé tutmost of the creditors’
interest; or, in other words, whether the creditwas be discharged more than in

the bankruptcy liquidation proceedings.

3) The Compulsive Approval

As | have discussed above, the compulsive-appsiavs the interference of
the judicial authority to the reorganization plardat is one of the most important
differences of the reorganization proceedings fittin conciliation proceedings.
The compulsive approval is also created becausethef purpose of the
reorganization system. The core of the reorgamizatiystem is bringing more
benefits to the interested parties compared witleuthe liquidation system. Thus,
the compulsive approval accords with the essenttalests of the parties in the
reorganization proceedings. This kind of approgahdt only reasonable, but also
effective.

There must be some conditions for the court te thhe compulsive approval.
First, there should be at least one group that adglept the draft reorganization
plan whose interests have been affected. Secotidlydraft reorganization plan
should accords with the principle of the utmosttlud creditors’ interests. This
principle is used to protect the oppositions todhaft reorganization plan. Thirdly,
the draft reorganization plan should accords withrinciple of fair treatments. It

means that the creditors who have the same ranitdshe discharged pro rata.
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4) The Efficacy of the Approval

Once the reorganization plan is approved by thetcthe legal efficacies will
come into existence hereinafter: whether the istetk party has attended the
meetings or not, whether the party agrees the deafganization plan or not, he
cannot advance the opinions different from the gaoization plan; if there is
liability of paying in the reorganization plan antd adapts to be executed
compulsively, it is certainly to be executed; whbe reorganization proceedings
have transferred from the bankruptcy liquidatioogeedings or the conciliation
proceedings, the suspended liquidation or conighigbroceedings should end and
those suspended procedures such as the compuksigatien, the automatic stay

and the auction should all end.

5. THE EXECUTION OF THE REORGANIZATION PLAN

1) The Executor ofthe Reorganization Plan

The execution is the last stage of the reorg#inizgproceedings and it relates to
the realization of the purpose of the reorganimatiirectly. Thus, the executor
plays an important role in the reorganization pealiegs.

The executor and the appointment of the busimesstution have a close
relationship. There are usually two options: a) diebtor and b) the administrator
or the reorganizer. The debtor has his advantag&nofving well about the

company’s situation to act as the exectiforand the administrator or the

137) See the U.S Federal Bankruptcy Law, Article 1141: “Bjcept as provided in subsections (d)(2)
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reorganizer has the advantage of the identity asthird party to make the
reorganization proceedings much safer and faitelm my opinion, it is certain
that the debtor will benefit the execution of tharpas the executor, but it will also
unavoidably damage the interested parties’ interddterefore, the supervision of
the supervisory institution should be strengthenedthe execution of the

reorganization plan.

and (d)(3) of this section, the provisions of afaomed plan bind the debtor, any entity issuing
securities under the plan, any entity acquiringpprty under the plan, and any creditor, equity
security holder, or general partner in the debttwether or not the claim or interest of such cradit
equity security holder, or general partner is imgéiunder the plan and whether or not such
creditor, equity security holder, or general partmes accepted the plan.

(b) Except as otherwise provided in the plan ordtder confirming the plan, the confirmation
of a plan vests all of the property of the estatthe debtor.

(c) Except as provided in subsections (d)(2) an¢Bjdof this section and except as otherwise
provided in the plan or in the order confirming fhlan, after confirmation of a plan, the property
dealt with by the plan is free and clear of allimi® and interests of creditors, equity security
holders, and of general partners in the debtor.

(d)

(1) Except as otherwise provided in this subsegiiothe plan, or in the order confirming the
plan, the confirmation of a plan—

(A) discharges the debtor from any debt that abefere the date of such confirmation, and
any debt of a kind 'specified in section 502 (g)2 §8), or-502 (i) of this title, whether or
not—

(i) a proof of the claim-based on such debt igifite deemed filed under section 501 of
this title;

(ii) such claim is allowed under section 502 osttifle; or

(iii) the holder of such claim has accepted theapéand

(B) terminates all rights and interests of equigcwsity holders and general partners
provided for by the plan.

(2) The confirmation of a plan does not dischangéndividual debtor from any debt excepted
from discharge under section 523 of this title.
(3) The confirmation of a plan does not dischargelator if—

(A) the plan provides for the liquidation of all substantially all of the property of the
estate;

(B) the debtor does not engage in business aftesuromation of the plan; and

(C) the debtor would be denied a discharge undetiose727 (a) of this title if the case
were a case under chapter 7 of this title.

(4) The court may approve a written waiver of dage executed by the debtor after the order
for relief under this chapter.”
138) See the Japanese Corporation Regeneration Law, Aidie “.. the administrator should execute
the reorganization plan as soon as possible whenme tlis the ruling of confirming the
reorganization plan.”

106



2) The Principles of the Execution of the Reorganaion Plan

The executor should follow the principles heréigrawhen they execute the
reorganization plan: a) the general execution fplac The executor should
execute across-the-board and properly accordingtht regulations of the
reorganization plan without any change to the plap.collective execution
principle. When there are several executors, thedaeatic Centralism should be
used to control the executors’ actions and theylshimllow the opinion that more
than a half of them holf?) ¢) efficiency principle. The executor should exedihe
tasks of the reorganization plan on time afterapproval of the plan and has to
complete the execution within the period that therganization plan regulates.

And the execution should not be stopped at any.time

3) The Supervision to the Execution of the Reorgamition Plan

Whether the reorganization.plan is executed byd#tbtor or by the administrator,
the supervisory institution has the right to superthe execution all along in order
to ensure that the executor ‘performs his liabdityexecuting across-the-board and
dutifully. The responsibilities of the supervisoigstitution mainly include:
executing its right of supervision in the situatiafi the execution of the
reorganization plan and the financial situation tbhE enterprise during the
supervisory period regulated by the reorganizagilam; requiring the executor to
report about the execution of the reorganizati@n @ind the financial situation of

the enterprise; correcting the executor’s illegahdwviors in time; handing in the

139) gee supra footnote 88.
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supervision report to the court when its periodwbervision expires.
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IV. THE INTERIOR BALANCE AMONG THE

CREDITORS

A. OVERVIEW

There are different sorts of creditors in the pooate reorganization. For
example, there are secured creditors and unsecueddors according to whether
the claims have been secured; and there are aeditdore the reorganization
ruling and creditors after the reorganization mlifor the common interests
creditors) according to the time of the claims’arcence. Although the interests of
all creditors should be protected this dissertatjost wants to discuss the
protection of the claims occurring before the raoigation ruling since there are
relatively thorough protections of those after héng.

| have also discussed that there are conflictsvden the protection of the
creditors and the objective of the corporationhi@ torporate reorganization while
there is possibility of conciliating, too. Concliiag the conflicts based on the
Interests Balance Principle is the best choicehefreorganization laws. We can
consider that the whole reorganization proceedommsbine the restriction of the
creditors’ rights and the anti-restriction of theeditors to protect their own
interests from the beginning of the reorganizatoceedings to the business

during the period and then to the end of the prdiogs. Thus every institutional
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design of the reorganization proceedings has foemghe creditors’ interests and
strengthen the protections of them on the premisasoring the objective of the
reorganization; otherwise the reorganization prdocegs probably can't proceed
with the creditors’ oppositions and the corporaterganization will become a
visionary hope.

There are also conflicts among the creditors. Tdrparate reorganization is a
positive rescue to the corporation in mess and atadischarge every creditor’s
claims*® But each creditor still hopes all his claims todigcharged on time and
has the incentive to realize his claims first. Hfiere the reorganization law has to
conciliate the conflicts among the different soofsthe creditors based on the
Interests Balance Principle, too. At the same tihgerelevant system is necessary
in order to prevent the individual creditor fromeexting his claims preemptively.

In my opinion the automatic stay and the rightesfaission are both the system
of protecting the creditors™ interests equally atm@ system of showing the

adjustment and balance of the creditors as a waralghe individual creditor.

140 Otherwise there is no possibility to reorganizedbgporation if it can discharge all the claims.
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B. THE AUTOMATIC STAY SYSTEM

1. THE FOUNDATION OF THE EMERGENCE OF THE AUTOMATIC
STAY SYSTEM

The automatic stay can also be called the autorsagpense. It is a common
system of the bankruptcy liquidation proceedings,donciliation proceedings and
the reorganization proceedings and it refers toréigeilation that once any one of
the above three proceedings starts up all the gitmredure or behavior to the
debtor’s possessions should automatically &BpCompared with the automatic
stay system in the bankruptcy liquidation procegslimand the conciliation
proceedings, the automatic stay system in the aaixgtion proceedings can not
only prevent the individual creditor's separate dach of discharging after the
start-up of the proceedings but also avoid theiérfte on the debtor’s continuative
business caused by the individual creditor’s demahdlischarging. Thus the
automatic stay system can make the corporatiorhénréorganization keep the
same state as before the reorganization and ge¢ahepportunity of relaxing and
consequently put all its energy to the reorganizatiffairs.

Undeniably, the relationships of the rights andilifes that are related to the
corporate reorganization mostly belong to the i@tships in the sense of private

rights and liabilities and the laws and statutamoa change such appointments in

4D David G. Epstein, Steve H. Nickles, James J. WhBankruptcy, (translation). Translated by Han
Changyin and other people, Zhongguo Zhengfa Daxueéé@nshe China University of Police and
Law Press (2003), at 61.
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this sense. Therefore, the reorganization systesntdvdbe designed to ensure the
creditors’ interests structure not to change thghby and ensure the already
existing economic relationship and property rel&tip between the creditors and
the debtors not to be influenced thoroughly becaokehe process of the
reorganization proceedings. But it is quite impottfor us to notice that the
start-up of the reorganization proceedings threatelirectly the creditors’
(especially the creditors with secured claims) rigdes, particularly with the
purpose of rescuing the debtors positively, and gbmts such as whether the
creditors’ claims can be discharged and how muchbeadischarged are actually
the unknown things. Under such circumstance theeramit self-benefit will
certainly urge the creditors to pursue their indiidl rights and execute
preemptively, even depredate the debtors’ posses$i If the debtors have
enough possessions to discharge all the claime theuld be no problem but the
point is that when the corporation is applied fue teorganization it is generally in
mess and does not have the ability to dischargéhalldebts, and even it has to
continue its business in_order to reorganize amniveeat that time. Thus the
individual creditor’s preemptive behaviors are @esi threats not only to the
corporation but also to the other creditors. Thiomatic stay system can ensure
the corporation to continue its business after dtat-up of the reorganization
proceedings and operates a lot to rescue the debtor

As to the protection to the creditors’ interest® function of the automatic stay

system is more obvious. It prohibits all the bebeawvithat are executed directly to

142) | pid.
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the debtors’ possessions or are required for theodeand carries through the idea
of protecting all the creditors equally during tle®rporate reorganization
proceedings, thus consequently realizes not omlyrtterests balance among all the
creditors but also between the creditors and tiode Moreover, the function of
the automatic stay system can also help the coudupervise and instruct the

corporation in the reorganizatioff)

2. THE LEGISLATIONS OF THE AUTOMATIC STAY SYSTEM

1) Overview
There are mainly two types of the legislation wbthe legal effect of the
automatic stay system. One is the mode of autonedtect and the other is the

mode of adjudicated effect. | will explain thes@tmodes hereinafter.

2) The Mode of Automatic Effect

Once the reorganization ‘is applied for the effdcthe stay will automatically
occur without any special application for the stayany order. That means the
reorganization application can bring the automsiiy itself. England and America
are the representatives of this mode. For exanaglegrding to the regulations of
the British Insolvency Act, from the applicatiorr filne administration to the time
when the application is approved or overruled ilghts to the secured property

cannot be executed, the corporate temporary passsssaused by the finance

3 Elizabeth Warren & Jay Lawrence WestbrooRhe Law of Debtor and CreditorsLittle, Brown
and Company (1996), at 234.
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lease agreements cannot be occupied again, the ptteeedings cannot be sued
or continued and the corporation and its propert&snot be sealed up, but the

situations with the permission of the court areleed**¥

144 See the U. K. Insolvency Act, Article 10: “(1) Durintpe period beginning with the presentation
of a petition for an administration order and egdinith the making of such an order or the
dismissal of the petition-

(a) no resolution may be passed or order madénéowinding up of the company;

(b) no steps may be taken to enforce any secwity the company's property, or to repossess
goods in the company's possession under any hitdvpse agreement, except with the leave of
the court and subject to such terms as the coyrtimaose; and

(c) no other proceedings and no-execution or otbgal process may be commenced or
continued, and no distress may be levied, agdmstompany and its property except with the
leave of the court and-subject to such terms assddl.

(2) Nothing in subsection (1) requires the leavéhefcourt -

(a) for the presentation of a petition for the wirgdup of the company,

(b) for the appointment of an administrative reeeiof the company, or

(c) for the carrying out by such a receiver (wheneappointed) of any of his functions.

(3) Where-

(a) a petition for an administration order is presd at a time when there is an administrative
receiver of the company, and

(b) that person by or on whose behalf the receiv@s appointed has not consented to the
making of the order, the period mentioned in sutieeql) is deemed no to begin unless and
until that person so consents.

(4) References in this section and the next hirelpase agreements include conditional sale
agreements, chattel leasing agreements and reteftidle agreements.

(5) In the application of this section and the ne&xtScotland, references to execution being
commenced or continued include references to ditigebeing carried ‘out or continued, and
references to distress being levied or omitted.”

And Article 11: “(1) On the making of an adnstrative order-

(a) any petition for the winding.up of the compamall be dismissed, and

(b) any administrative receiver of the.companyIshadate office.

(2) Where an administration order has been madereaeiver of part of the company's property
shall vacate office on being required to do soheyadministrator.

(3) During the period for which an administrationer is in force-

(a) no resolution may be passed or order madénéowinding up of the company;

(b) no administrative receiver of the company mayppointed;

(c) no other steps may be taken to enforce anyrisg@ver the company's possession under
any hire-purchase agreement, except with the cordethe administrator or with leave of the
court and the subject (where the court gives leavelch terms as the courts may impose; and

(d) no other proceedings and no execution or okbgal process may be commenced or
continued, and no distress may be levied, agamesicbmpany or its property except with the
consent of the administrator or the leave of thericand subject (where the court gives leave) to
terms as aforesaid.

(4) Where at any time an administrative receiverttef company has vacated office under
subsection (1)(b), or a receiver or part of the pany's property has vacated office under
subsection (2)-

(a) his remuneration and any expenses properlyrediby him, and
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3) The Mode of Adjudicated Effect

The application doesn’t bring the effect of auddinstay and only according to
the order of the court or the reorganization rulvi§ the effect occur. Japan and
Taiwan of China are the representatives of thiseri&d

In my view the above legislation modes show thifemrdnt legislation policies.
The mode of automatic effect emphasizes partiguléine protection of the
creditors and society while the mode of adjudicatfielct emphasizes particularly
the balance between the creditors and the del#isrto the purpose of protecting
the creditors equally and preventing the individuakditor from executing
preemptively, the mode of automatic effect is apptly better than the mode of

adjudicated effect.

3. THE APPLICATION OF THE AUTOMATIC STAY

Theoretically, the behaviors of the automaticy stan be classified into two
categories: a) the procedural behavior and b) theemal behavior. The former
means that once the reorganization proceedingsustdhe effect of automatic stay

will occur to those procedures such as the bang&yumonciliation, compulsive

(b) any indemnity to which he is entitled out oé thssets of the company, shall be charged on
and (subject to subsection (3) above) paid oungfmoperty of the company which was in his
custody or under his control at that time in ptiptb any security held by the person by or on
whose behalf he was appointed.

(5) Neither an administrative receiver who vacatifice under subsection (1)(b) nor a receiver
who vacates office under subsection (2) is requiredr after so vacating office to take any steps
for the purpose of complying with any duty imposedhim by section 40 or 59 of this Act (duty to
E)ay preferential creditors).”

145 For example,See the Company Act of Taiwan District of China, Al§294: “After a ruling for
reorganization is rendered, all procedures of bavtky, composition, compulsory execution and
other litigation involving property shall be susged in due course.”
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execution and the litigations about the propertiatienships. But those civil
actions or arbitration that have started up butehdvended can continue their
process after the administrator takes over the odsbipossessions. And the
material behavior of the automatic stay refershmrestriction of the execution of
the rights of the creditors and the third party.téshe creditors, all of them have to
declare their claims according to the reorganiragimoceedings and be discharged
according to the reorganization plan and as tothivel party, the restrictions to
their rights mainly appear as: a) the businesstutisin of the reorganization can
decide the dissolution or continued performancanyf contract established prior to
the reorganization proceedings and not fully penfedt and b) the shareholders
cannot require for the interests distribution aftiee reorganization proceedings
start up. And the directors, the managers and oskeaior employees cannot
transfer their individual shareholders to the ofbeople without the agreement of
the court. The automatic stay to the procedurebetraviors about the debtor’s
possessions will continue unless the automaticistdissolved.

The enumeration of the Federal Bankruptcy CodeAwferica is the most
exhaustive example in the world. There are altagettight behaviors that have

been enumerated and these behaviors™*8ref1) the commencement or

146) gee the U.S. Federal Bankruptcy Code, Article 362(@) Except as provided in subsection (b) of
this section, a petition filed under section 3002,30r 303 of this title, or an application filedder
section 5(a)(3) of the Securities Investor Protectct of 1970, operates as a stay, applicabldl to a
entities, of—

(1) the commencement or continuation, including ifseiance or employment of process, of a
judicial, administrative, or other action or prodewy against the debtor that was or could have
been commenced before the commencement of theurass this title, or to recover a claim
against the debtor that arose before the commemteshthe case under this title;

(2) the enforcement, against the debtor or agairtgierty of the estate, of a judgment obtained
before the commencement of the case under thas titl

(3) any act to obtain possession of property ofabtte or of property from the estate or to
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continuation, including the issuance or employmehtprocess, of a judicial,
administrative, or other action or proceeding asgfathe debtor that was or could
have been commenced before the commencement osieeunder this title, or to
recover a claim against the debtor that arose &d¢f@ commencement of the case
under this title; (2) the enforcement, against dkbtor or against property of the
estate, of a judgment obtained before the commegiceaf the case under this title;
(3) any act to obtain possession of property ofdbiate or of property from the
estate or to exercise control-over property ofa$tate; (4) any act to create, perfect,
or enforce any lien against property of the est@pany act to create, perfect, or
enforce against property of the debtor any lietheoextent that such lien secures a
claim that arose before the commencement of the gader this title; (6) any act
to collect, assess, or recover a claim againstdeigtor that arose before the
commencement of the case under this title; (7)stteff of any debt owing to the
debtor that arose before the .commencement of e wader this title against any
claim against the debtor; and (8) the commencenmntontinuation of a
proceeding before the United States Tax Court aoiveg the debtor. It shows that
the Federal Bankruptcy Code regulates quite widelyhe automatic stay and

almost any behavior of realizing the claims is jdvdbd.

exercise control over property of the estate;

(4) any act to create, perfect, or enforce anydigainst property of the estate;

(5) any act to create, perfect, or enforce aggingperty of the debtor any lien to the extent that
such lien secures a claim that arose before thenemmement of the case under this title;

(6) any act to collect, assess, or recover a clagainst the debtor that arose before the
commencement of the case under this title;

(7) the setoff of any debt owing to the debtor thaise before the commencement of the case
under this title against any claim against the oleland

(8) the commencement or continuation of a procepdiefore the United States Tax Court
concerning the debtor.”
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The automatic stay system can prevent the clainasmy one in any way and it
just prevents the particular behaviors, not aimaga kind of people. And the
protection provided by the automatic stay systerty @ applied to the debtor’s
possessions, not the other people. But the Amermauts can prohibit the
litigations or other proceedings to the third padiated to the debtor in order to
exclude the litigations or proceedings that wilblpably block the reorganization
proceedings?”

There are regulations about the automatic staélyarChina’s Bankruptcy Law of
1986. First, after the court has accepted the logdy application any other civil
executive procedure will be suspended and the dsligpayment to the partial
creditors will be void. Secondly, the deposit bazdgnnot distrain the debtor’s
money for the loan and it should return the disgdimoney. Thirdly, the creditors
with secured property cannot execute their rightthout the agreement of the
court after the court accepted the bankruptcy aepfitin until the bankruptcy

declaration*®

147 See the U.S. Federal Bankruptcy Code, Article 105{&@) The court may issue any order, process,
or judgment that is necessary or appropriate try @art the provisions of this title. No provisiof o
this title providing for the raising of an issue &yarty in interest shall be construed to precthde
court from, sua sponte, taking any action or malking determination necessary or appropriate to
enforce or implement court orders or rules, orrevpnt an abuse of process.”

148) see the State Enterprise Insolvency Law of China (Tiiaplementation), Article 11: “After the
People's Courts have accepted an insolvency chsecdurt must stay the execution of civil
procedures relating to the property of the debtor.”

Article 12: “After the People's Courts have accdptiee insolvency case, except insofar as is
necessary for its normal operation and productantial repayments to creditors by the debtor are
invalid.”

Supreme People's Court, Questions on the <PeoRkgmiblic of China, State Enterprise
Insolvency Law (Trial Implementation)> Opinion, &ie 21: “After a bank at which a debtor has
an account receives notice from the People's Cdurhay not deduct or transfer funds from
deposits that the debtor has already made or fegnittances received to repay loans. Deductions
or transferrals shall be void, and funds deductedlamsferred must be returned. If a bank refuses
to return such funds, the People's Court shallrotiut they be returned and shall formulate and
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We can notice several disadvantages of China'sgmt regulations. The effect of
the automatic stay begins from the time of the pizo®e by the court, not the time
of bankruptcy application, thus the creditors wiawdnthe advantage of getting the
information or have good relationship with the a@ebtan take the preemptive
actions. And there is no automatic stay regulatbout the tax that is always
interpreted not to be restricted by the automadéy. 4t is apparently unfair to other
creditors and in other countries the national &also restricted by the automatic

stay system such as Japah.

issue an enforcement assistance notice to such, aamek may penalize relevant personnel and
directly responsible parties in accordance withgh®visions in Articles 102 and 104 of the Civil
Procedure Law.”

And Article 39: “After rearganization, where an ergrise is able to repay debts on time, it may
only repay them in accordance with the term and wart® in the reconciliation agreement.
However, the repayment of debts that are securddpmoperty and for which priority rights have
not been renounced shall not be so restricted.nQuhe time after an insolvency case has been
accepted by the court but before insolvency has beelared without the consent of the People's
Court, the creditor of a loan secured may not égengriority rights.”

Supreme People's Court, Several Issues on Trientdrprise Bankruptcy Cases Provisions of
China, Article 20: “After the people's court acceph enterprise bankruptcy case, all other civil
enforcement procedures against the property ofi¢eor shall be stayed. Other debt dispute cases
in which the debtor is named as the defendant,sthglending on the different circumstances set
forth below, be handled as follows: (1) if the ltad the case has been completed but enforcement
remains pending, the enforcement shall be stayedtla creditor shall, on the strength of the
effective legal document, file his claim with thegple's court that accepted the bankruptcy cage; (2
if the trial of the case has not been completed thede are no other defendants or intervenors
without independent right of claim, the proceedisbsall be stayed and the creditor shall file his
claim with the people's court that accepted thekhgricy case; the proceedings shall be concluded
upon the enterprise being declared bankrupt; (8)aftrial of the case has not been completed and
there are other defendants or intervenors withodependent right of claim, the proceedings shall
be stayed and the creditor shall file his claimhvifie people's court that accepted the bankruptcy
case; the trial of the case shall resume upon wsiwel of the bankruptcy procedure; (4) the trial of
debt dispute cases in which the debtor is an asgedgbtor shall continue.”

149) see the Japanese Corporation Regeneration Law, Ar6iéleQuoted from: Wang Weiguo, “Lun
Chongzheng Qiye de Yingye Shouquan ZhiduResearch on the Business Warrant System of the
Reorganization Enterpris¢ Bijiaofa Yanjiu Vol. 1 [Comparative Law, Zhongguo Zhengfa
Daxue Bijiaofa Yanjiu Bianjibu[China University of Police and Law Press Compaeatiaw
Newsroom (1998), at footnote 18.
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4. THE EXCEPTION OF THE AUTOMATIC STAY

1) Overview

Under some circumstances the law sets some temdabout the exception of
the automatic stay in order to protect the necgssalance among the creditors
and pay attention to the special interests of soraditors. The Bankruptcy Code
of America enumerates altogether 18 situations ascld 362(b) and these

situations can be concluded-as 3 sorts.

2) Criminal Proceedings

The criminal proceedings will not affect the defstocreditors because the
American law regulates that the incidental civiiols cannot be judged at the
same time of the criminal proceedings. So the d&btwiminal proceedings will

not be affected by the automatic stay system.

3) Some Administrative Behaviors of the Governmeénto Perform the
Administrative Laws and Statutes™”
These administrative actions do not belong to thietat’s liabilities related to

the property or business and the government swsfqu the public safety and

150) see the U.S. Federal Bankruptcy Code, Article 362(0)(8): “(4) under paragraph (1), (2), (3), or
(6) of subsection (a) of this section, of the comommnent or continuation of an action or
proceeding by a governmental unit or any orgaropaéixercising authority under the Convention
on the Prohibition of the Development, Producti®tackpiling and Use of Chemical Weapons and
on Their Destruction, opened for signature on Jgnd&, 1993, to enforce such governmental
unit's or organization’s police and regulatory powecluding the enforcement of a judgment other
than a money judgment, obtained in an action ocgeding by the governmental unit to enforce
such governmental unit’s or organization’s poliaeregulatory power; (5) Repealed. Pub. L.
105-277, div. 1, title VI, § 603(1), Oct. 21, 1998,2 Stat. 2681-866.”
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health, not for protecting its own money in thetdelb possessions. Of course the
government doesn’t take the advantage of prefesesicd the executions of money

are not the exceptions.

4) Some Particular Behaviors that will not Decrese the Debtor’s
Possessions

For example, the creditors with the check signedhegydebtor can continue to
deposit it to the bank or send the payment notidbe¢ debtor. Such behaviors only
confirm the creditor’s rights and the creditor cahget money indeet”

Although the Bankruptcy Code enumerates 18 eimaptthe judges actually
have the rights to decide freél) The consideration of the Bankruptcy Code is
quite thorough but in my opinion maybe it iS not secessary to regulate so
concretely and other countries haven’t enumeraraiscth as Americ&? And it is
a pity that there is no regulation about this pamiChina’s present Bankruptcy

Law.
5. THE RELIEF OF THE AUTOMATIC STAY
According to the automatic stay principle, theditors cannot do anything that

may decrease the debtor’s possessions. Althoughptimciple can prevent the

individual creditor from preemptively executing amonsequently protect the

5D pan Qi: "Meiguo Pochanfa [The American Bankruptcy Laly Zhongguo Falv Chubanstieaw
Press of China(1999), at 15.

152) See Qupra footnote 147.

%3 There is only the regulation of principle in thg@daese Corporation Regeneration Law.
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debtor, the possibility of some creditors’ rights nreasonably weakened is still
unavoidable. Thus the adequate protection prindiplereated to balance these
creditors’ interests. Generally speaking, only ¢heditors with secured claims can
apply to the court for lifting the automatic staf). As to these creditors, the
automatic stay temporarily prevents them from ekiergutheir rights with secured

property and consequently costs their interestase of the “endless” time and
the devaluation of the secured property.

There are two situations regulated in the Fedgaakruptcy Code of America: a)
the debtor does not have an equity in the proertythe property is not necessary
to an effective reorganization and b) the credstanterest in the property is lack of
adequate protectiofi?’ And besides the above causes the bankruptcy fiing
reorganization filing with bad faith can also britige relief of the automatic stay.
The debtor’s application that exceeds the purpdgbeolitigation is the abuse to
the bankruptcy or reorganization proceedings aedatiplication itself can be the
cause. The Fifth Circuit explained in the case oftter of Little Creek
Development Co. as “Every bankruptcy statute sid888 has incorporated
literally, or by judicial interpretation, a standarof good faith for the
commencement, prosecution, and confirmation of hatky proceedings.”

Both the creditors with secured claims and tleglitors with unsecured claims

should be restricted by the automatic stay systetording to the American law

159 The excuse for the creditors with unsecured cldarseldom accepted by the court unless it is
more appropriate for the claim to be liquidatedother courts than in the bankruptcy court, or
because of the bad faith filing of the bankruptcy.

19)The concept of “adequate protection” originatesnfrihe Fifth Amendment of the United States
Constitution and the policy of “the creditors withcured claims cannot be deprived of the interests
of negotiating.”
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while the former can get more adequate protectian the latter.

C. THE RIGHT OF RESCISSION

1. THE FOUNDATION OF THE EMERGENCE OF THE RIGHT OF

RESCISSION

There is no difference between the right of resmissn the reorganization
proceedings and the one in the bankruptcy liquidagiroceedings® so generally
many countries apply the regulations in the banksumroceedings. As | have
discussed above, the automatic stay system canergrete creditors from
executing the debts after the start-up of the m@atimation proceedings, but it is
helpless to those behaviors before the reorgaaizapplication. Although it is
reasonable for the individual creditor to have thetive of executing his own
claims preemptively when“he knows the debtor’s ritated economic state
earlier than other creditors, his preemptive exenutvill certainly damage the
creditors’ holistic interests and the social ins¢éseand breach the value purpose of
the reorganization system. Therefore, it is necgssa introduce the right of
rescission into the corporate reorganization prdicggs. The right of rescission in

the corporate reorganization denies some of thé¢odebbehaviors before the

1% Wang Shihu, “Shilun Pochanfa shangde Chexiaoq#aResearch on the Right of Rescission of
the Bankruptcy Law,” Xiandai Faxue Vol. 3[Modern Lawi, Zhongguo Xinan Zhengfa Daxue
Xiandai Faxue Bianjibu[Southwest University of Political Science and Lawodérn Law
Newsroom of China(1998), at 49~53.
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reorganization application and pursues the equity.

The right of rescission is based on the respecédl tihe existing rights and the
restrictions to the special right€) and it appears when the reorganization
proceedings start up. All the debtor’'s behavioks @itowed without the start-up
because out of the reorganization proceedingsebtodshould discharge his legal
debts and the creditor has several rights to ftmeedebtor to perform the debts.
The right of rescission is alike as the automatiy sind they are both created for
protecting the creditors equally and preventing thdividual creditor from
preemptively executing the claims. But the automsatay only has the efficacy to
the behaviors in the future while the right of iesion has the retroactive effect.
Just because of the two systems the idea of pimgettte creditors equally of the
reorganization can be carried through the wholegedings and without any one
of them the preemptive behavior of the individuadditor will not be prevented
effectively.

The right of rescission system in the corporatergamization achieves the
purpose of protecting all the creditors equallyotigh denying some of the
creditor’'s behaviors before the reorganization i@pfibn. Although the execution
of the right of rescission maybe put the negatfieceto some innocent creditors,
it is quite necessary to most of the creditors #sdexistence can weaken the
creditor’s motivation of acting the fraudulent geferential trades with the debtor

and consequently promoting people’s confidenclécctedit system.

*"Roy Goode," Principles of Corporate Insolvency LawWest & Maxwell (1997), at 343.
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2. THE COMPOSING ELEMENTS OF THE RIGHT OF RESCISSIO N

There are many theories about the composing elsmaf the right of the
rescission and the comparatively general opinidinas there are three composing
elements. But what are these three composing etsfhérere is not a unitive
theory yet. Some scholars think that the three etesare: a) the debtor’s behavior
of damaging the creditor’'s interests before thertsfa of the bankruptcy
proceedings; b) the behavior happens within thieitstiyy period before the start-up
of the bankruptcy proceedings and c) the partythadad faitH>® Some scholars
think that they are: a) the behavior damages theratreditor’s interests; b) the
debtor is actually in insolvency and c) the behaviappens within the suspect
period before the formal start-up of the bankruginyceedings®™ As | think, the
right of the rescission in'the corporate reorgaimaproceedings should has these
four elements hereinafter: a).the behavior that lbanrescinded must be acted
before the reorganization application; b) the barawnust damage other creditor’s
interests; c) there must be the third party wheebenfrom the behavior and d) the
behavior must happen within the statutory period.

As to the problem of whether the bad faith of dedtor should be one of the
composing elements of the right of rescission, i apinion it is relates to the
protection of other creditors and the maintainirighee business safety. We can

distinguish the debtor’s behaviors into the behavisith costs and the behaviors

%8) i Yongjun, "Pochan Falv Zhidu [the Bankruptcy Law, Zhongguo Fazhi Chubansh€&hina
Legal Publishing House(2000), at 259~261.

159 shi Jingxia Kuaguo Pochan Yanjiu[A research on the Cross-border Insolvendyuhan Daxue
ChubansheéWuhan University Pregg1999), at 270~271.
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with no cost. In the circumstance of the behavieith no cost, we need not to
think about the debtor’s subjective reason andhéndircumstance of the behaviors
with costs, it is necessary for us to researchhendebtor’s subjective reason, that
means the debtor should have the subjective ioterit provide the interests to
some special creditor. And whether the other apesliknow about it has no
relationship. Thus, not only the other creditonsérests are protected, but also the

business safety.

3. THE APPLICATION SCOPE OF THE RIGHT OF RESCISSION

1) Overview

Although there are different regulations of thidfedent legislations on the
application scope of the right of rescission, tloenplex behaviors that can be
executed of the right of rescission mainly inclulde preference and the fraudulent

transfer.

2) The Preference

The preference can also be called the favoraélewors and it means that
during the statutory period prior to the reorgatiiwa application, under the
circumstance of the debtor’s situation of beingnisolvency, the debtor transfers
his properties or rights and interests to the sppeceditor because of the creditor’s
claim that has already existed, and this transikarihe special creditor get more

than that will be discharged according to the ranization proceedings. The
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preference increase the individual creditor’s iesés and the purpose of applying
the right of rescission to the preference is préugrthe creditors from suing for
distributing the debtor company’s possessions amasexjuently realizing the
protection of all the creditors fairly.

There are altogether six conditions of the prefegethat can be applied of the
right of rescission in Ameri¢® and actually in the judicial practice, the most
typical preference mainly appears as: a) provide gbcurity to the claims that
haven't the security originally and b) discharge tilaims that are not mature in

advance.

3) The Fraudulent Transfer

The fraudulent transfer refers to the behaviopraperty transfer acted by the
debtor during the statutory period prior to thergamization application and this
kind of behavior views damaging other creditorsteiests as its purpose.
Comparing with the-preference, the fraudulent fiemsot only decreases the

discharged amount of all the creditors as a whalé,also brings the more unfair

160) oo the U.S. Federal Bankruptcy Code, Article 547 (1)) Except as provided in subsection (c)
of this section, the trustee may avoid any transfen interest of the debtor in property—
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owethéylebtor before such transfer was made;
(3) made while the debtor was insolvent;
(4) made—
(A) on or within 90 days before the date of thflof the petition; or
(B) between ninety days and one year before the dhthe filing of the petition, if such
creditor at the time of such transfer was an insiaed
(5) that enables such creditor to receive more suah creditor would receive if—
(A) the case were a case under chapter 7 of thas ti
(B) the transfer had not been made; and
(C) such creditor received payment of such delihéoextent provided by the provisions of
this title.”
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outcome to other creditors as a kind of fraudubettavior. Under the circumstance
of preference, the debtor and the creditor whotlgetfavorable discharging have
not the intention of fraud and the preference hat decrease the discharged
amount of the whole creditors. As to the frauduleansfer, it is prohibited not

only in the bankruptcy liquidation or the reorgaatian, but also in the daily

business.

In the circumstance of the fraudulent transfes, ddministrator can take back the
properties or the corresponding value from thectliiransferee or other subsequent
transferee. But the administrator cannot executh sights from any subsequent
transferee that with a good faith and knows notlahgut the fraud and has paid

the corresponding cost.
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V. THE REORGANIZATION SYSTEM IN KOREA

A. THE EVOLUTION OF THE KOREAN REORGANIZATION
SYSTEM

The regulations about the corporate reorganizatioginally emerged in the
article of the old Commercial Latt" According to the old Commercial Law, the
reorganization plan has to achieve the agreementdl dhe creditors and the
variation of the reorganization institution hasatuide by the common regulations
of the company law. But in the practices, the cquset operations are quite
inconvenient just because of the imperfect procadwegulations and the
circumstances of the debtors®abusing of the revrgdion proceedings in order to
postpone their debts are quite frequently seenreftwe, the legislators thought
that it was very necessary to enact special laves regulations to rescue the
enterprises additionally and the contents aboutctirporate reorganization were
deleted from the commercial law when the commetaialproposal was examined
in 1961. Basically speaking, the insolvency lawtaysconsists of three laws: the
Bankruptcy Act, the Composition Act and the CorperReorganization Act?
These three basic insolvency laws were enacte®®2 And have been modified

several times to reflect the reality of the Koremonomy. However, these basic

161) See Qupra footnote 16.
162) See Supra footnote 18.
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insolvency laws have received criticism in thattt® rehabilitation procedure is
bifurcated into the proceedings under the CorpoRderganization Act and the
Composition Act, resulting in unequal outcome dejireg on the two proceedings;
b) the Composition Act proceeding, in most casejefficient, and c) the laws, in
comparison to the international insolvency systera,outdated®

And among all the amendments, the one carried ¢frooy the Korean
government after accepting the recommendation ef Ittternational Monetary
Fund (the “IMF”) to modify the outdated insolventaws during the period of
economic crisis was quite outstanding. The basiceptions and viewpoints of the
reorganization system have changed greatly.

In 1996, two cases of corporate reorganizatiaudint the great attention of all
the aspects of the Korean society. After the NONNQ@. being permitted to
reorganizé®” the mature commercial postal orders faced theigistance of being
unable to pay again and the owner of the entermigemitted suicide and the
managers escaped; -another subject 'is the SEOJUilLidsued a lot of postal
orders without the permission of the court and @owt pay for them, either. And
the big-sized enterprises and plutocrat groupsedi@®wn in succession after the
bankruptcy of HanBo Group in 1987 Then the nose-diving stock prices, the
rapidly increased exchange rate and the numberhef unemployed people

appeared consequently. The Korean government hasdigited the emergent

163) | bid,

1649 Xu Changrong, “An Analysis on the Legal Tropismtbé Corporate Reorganization System,”
http://www.deheng.com.cn/asp/PAPER/html/20055241542 .htm (last visited on May 26,
2007).

165 Anonymity, “The Revelation to the Development ofise Enterprises from the Crises of the
Korean Big-sized Enterprises,” http://pm.aura.cs/bispbbs.asp?boardid=19&id=113970&star=1
&page=9 (last visited on June 17, 2007).

130



convention with the IMF to resolve the economicses. The insolvency law
system in Korea was considered not able to dedl and keep away the frequent
events of closing down of the enterprises and witisized from different aspects
about its limitations and problems. Some scholarxcitided the main reasons as
the following four points: a) the designs of thedtvency procedures lacked of the
efficiency; b) the courts lacked of the understagddn the practical problems of
the businesses of the enterprises and the degrie afourt's specialization was
relatively bad; c) the enterprises were reluctantarry through the insolvency
proceedings and tried their best to cover the titmeof bad business and d) the
bank creditors ignored the reasonable measuresatze their claims efficiently.
And just during this period, the IMF and the WoBdnk requested the Korean
government to modify and complete the insolvenayslaat the same time of
offering the support of foreign exchange.

Under such a background, the Korean Ministry afakRce and Economy
entrusted the Korean Development Institute (KDIthwthe investigation and
research on the Korean reorganization system andoftics of the research were
“the improving project on the corporate reorganasystem and the composition
system” and “the research on the corporate relafiin legal system.” The
Korean government summarized the judicial practicgfls the corporate
reorganization on the basis of the problems andirtiigations that exposed in this
economic crisis and amended the corporate reom@mizlaw in February 1998
after studying the international experiences. Amel iKorean Supreme Court then

amended the reorganizations regulations thoroughMar. of the same year and
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enacted and promulgated the rules and regulatiomsutathe corporate
reorganization in April 1998. Later, there was &eotamendment in December
1999.

The main contents of the amendments can be stdethe following: a)
strengthening the objectivity of the judgment cidef the startup and existence of
the reorganization proceedings, such as modifiecctimdition of the startup of the
reorganization proceedings from “having the hopeestructuring” to “having the
economic value of restructuring;” b) strengthenitigp specialization and the
justness of the courts, such as the management iti@mwas established in the
courts appointed by the Korean Supreme Court; astrengthening the creditors’
rights and actions in order to emphasize the egsitgh as the new established
creditors’ assemb/f®

The material change have appeared in the Koremoate reorganization laws
at the aspect of the substantial rules and thep sitthe reorganization institutions
through the amendments. of 1998 and 1999. But tlendments as to the corporate
reorganization laws after the financial crisis hatways been proceeded.

On December 30, 2000, the Ministry of Justice (tMOJ") received the final
draft of a recommendation for insolvency laws frra consortium composed of
Shin & Kim; Orrick, Herrington & Sutcliffe LLP; andingham & Dana, which
consortium was selected through the MOJ’s inteonati bidding procedure. And

almost at the same time, the Korean Developmetitutisn advanced the report

166 Xu Changrong, “An Analysis on the Legal Tropismthé Corporate Reorganization System,”
http://www.deheng.com.cn/asp/PAPER/html/20055241542 .htm (last visited on May 26,
2007).
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after 4-years’ investigation and research with #mrustment of the Korean
Ministry of Finance and Economy. The Committee fimsolvency Law Reform

was formed to review such draft and this Committegss comprised of law

professors, judges from the Supreme Court andahkrbptcy department of Seoul
District Court, and the members from the MinistfyFinance and Economy, the
Korea Federation of Banks, the Federation of Kore@lustries and so on. The
new Korean insolvency law was drafted in Novemb@d2and submitted to the
National Assembly of Korea in February 2003 aftee ttareful and thorough
discussions of the Committee.

On March 21, 2005 the Korean government finallynmutpated the examined
draft and named it as the Act on Rehabilitation Badkruptcy of Debtor§” and
the original three insolvency laws were all combineto one. This new unified
law has come into force on April 1, 2048 Actually, in this new law two
corporate insolvency proceedings are provided tbey are the bankruptcy
proceedings and the rehabilitation ' proceedings. Ahd principles on the
bankruptcy proceedings were adopted from the Geriegal system while the
principles on the rehabilitation proceedings wargély modeled on the US federal

law.

167) See Qupra footnote 20.
168) See Qupra footnote 21.
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B. THE VALUABLE POINTS OF THE REORGANIZATION
SYSTEM IN THE UNIFIED INSOLVENCY LAW

1. OVERVIEW

Since the procedures about insolvency were regllaiedifferent statutes in
Korea before, they have always been subject tatitieisms of having different
subject matters and purposes and the consequestheased efficiencies. The
Unified Insolvency Act is a landmark that unifidsose different statutes and
provides the more efficient insolvency_procedurssaawhole. The composition
procedure is abrogated because that it is consigeren ineffective mechanism as
to the reorganization in practice while the corp®reeorganization procedure is
streamlined instead in the new &tt.

There are several outstanding characteristicseohéw Unified Insolvency Act,

summarized as the following.
2. THE OUTSTANDING CHARACTERISTICS
1) The Abandoned Territorial Principle

Compared with the original Bankruptcy Act and therfidrate Reorganization

Act, the new Unified Insolvency Act abandons thitirial principle and provides

169 Xu Changrong, “An Analysis on the Legal Tropismthé Corporate Reorganization System,”
http://www.deheng.com.cn/asp/PAPER/html/20055241542 .htm (last visited on May 26,
2007).
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for a whole chapter that recognizes and supporing@vency procedures initiated
in a foreign country. According to the original lavand regulations against the
properties located in Korea, the insolvency procesliicommence in Korea are
effective only in Korea and those commence in &igr country are ineffective.
But the new Unified Insolvency Act does not agreiéhvihe original laws and
regulates the international insolvency in its Ckapb, which has the similar

purpose to the procedures of the Federal Bankrupode of the United Staté¥)

2) The Introduced Stay Order System

The Unified Insolvency Act introduces the stay orsigstem roundly. Under the
original Corporate Reorganization Act, the courteiguired to render the stay order
because of the creditors’ specific activities fopexiod of time. According to the
new act, the court can prohibit the creditors frerecuting the debts after the
corporation is applied for reorganization until tleurt's approval of the
reorganization proceedings, and the basis of tbkilpition of the creditors is quite
comprehensive, covering the scope from filing thduits to executing the

enforcement actions.

3) The Possibly appointed representative of the dédr corporation
The Unified Insolvency Act rules that the repreaémé of the debtor

corporation can be appointed as the receiver wihike original Corporate

179 Here the points from “a” to “h” are concluded frdhe article of Sang Goo Han, “New Unified
Insolvency Act,” http://www.asialaw.com/default.@page=14&ISS=14978&SID=499948 (last
visited on June 17, 2007).
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Reorganization Act excludes the incumbent managénhe debtor corporation
from becoming the receivers before the startughefreorganization proceedings.
The new provisions in the Unified Insolvency Acteadesigned to avoid the
possible bankruptcy of the debtor corporation bseaof its managers’ fear of
being excluded from the receivership and the camsgtgreluctance to apply for
the reorganization proceedings. Also, the provisiane expected to assure the

continuous management of the debtor corporation.

4) The Creditors”Committee

According to the new Unified Insolvency Act, theeditors’ committee has to be
established and will have quite strong authorities. example, the committee can
require an investigation into the management ofdébtor corporation and can

require a variety of information from the debtor.

5) The simplified procedures
The new Unified Insolvency Act simplifies the prdoees of examining and
confirming the debts during the course of reorgation proceedings, comparing

with the original regulations.

6) The Guaranteed Liquidation Value
The new Unified Insolvency Act rules guarantees ligeidation value of
reorganization claims and the court can confirmré@ganization plan according

to the new provisions while the original Corpor&eorganization Act does not
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guarantee such values. And the discharging methibds stated in the
reorganization plan are not more disadvantageowm tthose under the

circumstance of the liquidation of the debtor cogpion.

7) The Extended Scope of the Exempted Assets
The new Unified Insolvency Act extends the scopthefexempted assets of the
bankrupts in order to ensure their basic livinguisgments while the scope of the

similar regulations in the original Bankruptcy Aeas rather limited.

8) The Rehabilitation Procedures to Individuals

The new Unified Insolvency Act follows the old lawaad regulations and still
provides the rehabilitation procedures to the imlligl creditor, with some
amendments to the old regulations. For example, v act decreases the
maximum discharging period. from eight years to fixars; and the new act
introduces the minimum discharging system according which the total
discharging amount in a discharging plan has tatbeast 3% or 5% of the total

debts.
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3. THE REGULATIONS ON PROTECTING THE CREDITORS
INTERESTS

1) The Principle of Guaranteeing the Liquidation \alue of Reorganization
Claims

The Article 243 4 of the new Unified Insolvency Act establisheg th
principle of guaranteeing the liquidation valuerebrganization claim¥™ It rules
that the discharging methods that according tordoeganization plan should be
not more disadvantageous than those under thenwdtamce of the bankruptcy
liquidation of the debtor corporation, unless tiheditor agrees. As to this clause,
we can find that the principle is adopted to a# thaims, including the ordinary
claims without the secured properties and the selcalaims and the exception is
that the creditor agree to abandon the principle.

When we judge whether the reorganization systieats the value of equity,
the total amount that can be achieved through ébeganization proceedings and
that through the liquidation proceedings can besitimmed as the important criteria.
That means, the value of equity can be thought efich achieving when the
creditors acquire more through the reorganizatiomcgedings than the possible
amount that they may get through the liquidaticocpedings.

And the value of equity of the reorganization tegs is concentratively

embodied on the problem of approving the reorgdiozalan compulsively. If the

1) Xu Changrong, “An Analysis on the Legal Tropismthé Corporate Reorganization System,”
http://www.deheng.com.cn/asp/PAPER/html/20055241542 .htm (last visited on May 26,
2007).
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reorganization proceedings and plan cannot be apgraithout the agreement of
every creditor, then every creditor will insist f@pinion in order to achieve the
advantageous treatment in the reorganization kigton. Therefore, the laws and
regulations grant the right of approving the reargation plan compulsively to the

judge. At the same time, in order to protect theditors’ interests, the

reorganization plan has to ensure the creditorsidguire enough discharging
amount, at least not less than that can be disetatigrough the liquidation

proceedings’® otherwise the creditors will surely not agreerierganization plan.

In other words, if the value of business that vl saved only belongs to the
debtor and the creditors will not benefit fromtite creditors would rather choose
the liquidation distribution instead of agreeing tkeorganization plan.

The Federal Bankruptcy Code of the United Statdes the principle of
guaranteeing the liquidation value of reorganizatitaims as the important and
necessary condition of approving the reorganizaptam compulsively and this
principle is also regarded as the most essentiatipfe in the practice. But the
original Korean Corporate “Reorganization Act did eastablish this principle,
either the judicial interpretation of the KoreanpBme Court’® Although in the
only ruling of the Supreme Court in January 20G41 thentioned this principle, the

principle of guaranteeing the liquidation value mforganization claims was

172 Gan Peizhong, “Lun Jiejian Guowai Lifa Jishu, Jiaklbguo Wanshan de Qiye Zhengdun Zhidu
[Improving China’s Enterprise Restructuring Systerg bising the Foreign Legislation
Techniques,” Beijing Daxue Xuebao[Peking University Research JourhalBeijing Daxue
Xuebao Bianjibul Peking University Research Journal NewsropApril 1993.

173 Dong Woo Seo & Hong Kee Kim, “the Asia-Pacific Rasturing and Insolvency Guide 2006--
Republic of Korea,” at 100, www.adb.org/Documentgfiglines/restructuring-insolvency/
chap4-8.pdf (last visited on May 25, 2007).
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actually denied. Thus, some scholars advanceddhrit criticisms and considered
that the content of this ruling apparently disoluktlee regulation on the protection
of the right of property of the Korean Constitutidrhe Corporate Reorganization
Act has not endowed anyone with the right of damggfhe creditors’ interests that
they may be acquire even in the liquidation and ¢bart cannot dispose the
properties of individual creditor arbitrarily. Evehough such dispositions accord
with the public interests, the creditor should benpensated reasonaBi{) On one
hand, the reason of the startup and existenceeofethrganization proceedings is
considered that the business value is higher teatiquidation value while on the
other hand, the individual creditor only get thevéw discharging amount than they
may get through the liquidation proceedings. Thicame is undoubted that the
rest part that the creditor should be dischargettdesferred to other creditors or
shareholders.

Therefore, in order to make up the shortcoming hef kegislation, the new
Unified Insolvency Act establishes the principle gafaranteeing the liquidation
value of reorganization claims and rules the exoaptat the same time. But there
are still some viewpoints that consider the exomatiwill give the chance and
approach of forcing the creditors to agree thegaaization plan to the court and
this principle will finally be null. However, we odind that the new act has made

great efforts on protecting the creditors’ intesemtd pursuing the value of equity.

174 Bon Chen Gu, “The Economic Analysis and ImprovemBrject on the Enterprise Exit,”
http://www.kdi.re.kr/kdi/report/report_read05.jspa&pub_no=1797 (last visited on May 27,
2007).
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2) The Creditors’ Collegium (The Creditors’ Committee)

The reorganization proceedings influence the ityes] interests and statuses
great. It can be concluded that the corporate egtzgtion will surely fail without
the creditors’ assistances and supports. Therenwasstitute that settled to collect
and transfer the creditors’ opinions in the Koreaorganization proceedings
before and consequently the interests conflicts rgmthe creditors were not
harmonized effectively and the creditors’ interegtre not protected effectively,
either™ The new system of Creditors’ Collegium was esslglil in order to
protect the creditors’ interests better and enhaheecreditors’ statuses in the
proceedings when the Corporate Reorganization Aas wmended in February
1998!7® The Creditors’ Collegium is constituted by thenmary creditors within
one week after the application of the reorganizapmceedings as the institution
of transferring the information between the courtl ahe creditors and its main
function is harmonizing the interests conflicts agdhe creditors and advancing
the relative opinions to the court. And after therganization plan is approved, the
creditors can apply for the termination of the gamnzation proceedings to the
court if there is no feasibility of the reorganipat plan. The creditors can also
apply for the termination of the reorganization qggedings to the court if the
reorganization corporation discharges the debtsessully. Thus, the creditors’

opportunity of advancing their opinions has beemdased.

17 Xu Changrong, “An Analysis on the Legal Tropismtbé Corporate Reorganization System,”
http://www.deheng.com.cn/asp/PAPER/html/20055241542 .htm (last visited on May 26,
2007).

176)Seong Keun Choi, “The Function and Roll of Credit@ommittee in Reorganization Procedure,”
The Comparative Judicature, Vol. 11(1) (2003).
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It is important to point out that the Credito@dllegium is not a reorganization
supervisory institution and only has its limitedhis of self-government. In Korea,
the courts act as the reorganization supervisorgjesti and appoint the
reorganization administratot§) The reorganization administrators have to be
responsible for the court and submit the reportihéocourt, their authorities also
have to be admitted by the court. But the supeamisif the courts in the practice is
generally limited and passive. It is rather possifolr the administrators to abuse
their authorities and damage the creditors’ inter@sst because that the judges
always only listen to the administrator’s reportl aeldom go to the reorganization
corporation themselves. Therefore, the Creditodlegium can consolidate the
creditors’ statuses in the reorganization procegdiand protect the creditors’
interests and consequently realize the value ofityeqduring the corporate
reorganizatiort’® However, the protection of the creditors’ inteseist still quite
weak. Some. scholars think.that the execution of right of the Creditors’
Collegium will only be formalistic and they advartbat the Creditors’ Collegium
should be endowed with the right of supervisiothi reorganization proceedings.
The new act has strengthened the rights of theitGredCollegium.

As to the system of creditors’ committee that &lasady been adopted in United
States, Germany and Japan, the introduced systéredftors’ Collegium in 1998

is actually the acculturation now in Korea. How dtsengthen the indigenous

1) Xu Changrong, “An Analysis on the Legal Tropismtbé Corporate Reorganization System,”
http://www.deheng.com.cn/asp/PAPER/html/20055241542 .htm (last visited on May 26,
2007).

178 Jae Hyung Kim, “A Proposal for the Enactment of anéblidated Insolvency Act,” The
Comparative Judicature, Vol. 10(1) (2003), at 66~67
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Creditors’ Clooegium system and how to study theritsieof the creditors’

committee system are still the problems of thespmidents and although the
creditors’ committee system adapts to the Koretraon, its merits and demerits
should be surveyed and whether it will be introdute Korea should still be

considered’

179 | pid. at 67.
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VI. THE REVIEW AND SUGGESTIONS ON

CHINA'S REORGANIZATION SYSTEM

A. OVERVIEW

Since the 1970s a great reformation has sprung tige field of the Bankruptcy
Law. United States, France, England, Germany arubrotvestern countries
established new bankruptcy laws to replace theonkk, or amended the old ones
boldly in succession. The core of this bankrupty reformation is establishing
and consummating the reorganization system. Thgaaation system, as one of
the important bankruptcy systems juxtaposing thekhgtcy liquidation system
and the bankruptcy reconciliation system, is a @néve system that tries to help
the debtors and urge them to revive. The emergehd@e reorganization system
indicates that the system-.itself changes from figgidating model to the
reconstructive model. Just because the new sysa@ncarrect the shortcoming of
the traditional bankruptcy system, people bestoileqood appraisement upon it.

It is well known that China (the mainland) haseally enacted the “People's
Republic of China, State Enterprise Insolvency L@wal Implementation)” (the
“Enterprise Insolvency Law” for short hereinaftesyhich was applied to the
state-owned enterprises in 1986. And the amendeitl @ocedure Law regulated

the bankruptcy issues as chapter 19 in 1991. Meredhe State Council, the
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Supreme People's Court and the provinces all ethactseries of administrative
regulations, judicial interpretations and regiorggulations in succession. All these
laws, regulations and judicial interpretations hglayed an important role in
standardizing the enterprise bankruptcy behavigiging the bankruptcy cases
fairly, protecting the interests of the creditorsdadebtors and maintaining the
market economic order of the socialism. But theme many defections in the
Enterprise Insolvency Law because of the limitatanthe historical conditions
and the weakness of the theories and thus thisiige Insolvency Law cannot
adapt to the development of the economy any mors. fortunate that the new
PRC, Enterprise Bankruptcy Law was finally adoptéédhe 23rd Session of the
Standing Committee of the 10th National People'sgtess on 27 August 2006
and has been effective as of June 1, 2007 afteg than ten years since it was first
drafted in 1994. Whether in the aspect of the aunémnd the system or in the
aspect of the guideline and the idea, this newrgarise Bankruptcy Law is quite
different from the old Enterprise Insolvency LavheTintroduced reorganization
system can be considered as the most remarkalhe @ves system is introduced
to rescue the enterprises that face the predicanaemt to urge them to avoid the
bankruptcy liquidation and consequently reviff.

However, the rectification system that regulatedhe Enterprise Insolvency
Law and the enterprise rectifications out of thartthat existed largely in practice

in the past years actually have the element of@¢beganization to a certain extent.

180) 3ia Zhijie, “Zhonghua Renmin Gongheguo Qiye Poca&doan de ShuomingThe Explanation
on the draft of PRC. Enterprise Bankruptcy Laat the 10th Session of the Standing Committee of
the 10th National People's Congress, http://wwetgtonomiclaw.com/article/default.asp?id=180
(last visited on June 17, 2007).
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It is necessary to review the development of Ckimabrganization system. And
the new Enterprise Bankruptcy Law has been effeas of June 1, 2007. What is
the difference of the regulations of the reorgamirasystem in the new law
compared with the developed reorganization systeattier countries? And are the
regulations about the protection of the creditamgérests logical? | will discuss

such points hereinafter.

B. THE NOMINAL “REORGANIZATION” SYSTEM IN CHINA'S
ENTERPRISE INSOLVENCY LAW

1. THE RECTIFICATION SYSTEM AND THE REORGANIZATION
SYSTEM

Although the  Enterprise Insolvency Law of .1986edplly regulated the
enterprise rectification system-in chapter fourefCiliation and Reorganization”
and some scholars consider that it can be call@édaGhbankruptcy reorganization
systen™® in my opinion the “reorganization” that regulated the Enterprise
Insolvency Law is not an independent procedure iand only a part of the
conciliation system. That means the “reorganizétien only the measure to

achieve the purpose of conciliation agreement aodsdnot have the basic

181) Tang Weijian, "Pochan Chengxu yu Pochan Lifa YanjiiThe Bankruptcy Proceedings and the
Bankruptcy Legislation, Zhongguo Renmin Fayuan Chubansf@®urt Press of China(2001), at
383.
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characteristics of the true reorganization systBnat is why | would like to call it
the “rectification system” while many people evle government have translated
it as “reorganization system® And it is important to point out that the
rectification system is quite different from th@rganization system.

First, the rectification in the Enterprise Insmhey Law of 1986 and the
conciliation are almost combiné® In the western countries, the reorganization
system and the conciliation system are two quitierdint bankruptcy preventive
systems. The reorganization system rescues. theordepbsitively while the
conciliation system only prevents the debtors fthair bankruptcy negatively. But
only after the superior department in charge ofitfs®lvent enterprise advances
the rectification application can the enterprisselit advance the conciliation
agreement draft to the creditors’ meetifijand the enterprise will not have the
right to advance the conciliation application willh¢he rectification application of
the superior department. We can find that it attushkes the rectification
application of the superior department in charg¢hefinsolvent enterprise as the
premise of the conciliation of the enterprise vitth creditors. Moreover, after the
rectification application of the superior departinand the conciliation agreement
draft of the enterprise, only after the conciliatmgreement between the enterprise

and the creditors is approved by the court canbi#wekruptcy proceedings be

182 But | only call the system in the Enterprise Ingmigy Law of 1986 and in the new PRC.
Enterprise Bankruptcy Law the real reorganizatigsieam has been established.

18%) Tang Weijian, “The Comments on the Enterprisesiiesy Law,” http://www.civillaw.com.cn/
Article/default.asp?id=9392 (last visited on Juiie 2007).

184 See the Enterprise Insolvency Law of 1986, Article I®fter presenting an application for
reorganization, the enterprise shall submit a degfonciliation agreement to the creditors' meeting
The draft reconciliation agreement shall stiputhee period within which the enterprise must repay
its debts.”
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suspended and can the enterprise rectificationxbeuéed. Here the conciliation
becomes the premise of the rectification. In a wird Enterprise Insolvency Law
of 1986 combined these two systems and denied their independence as
different bankruptcy preventive systems. The fiorcof the rectification has been
restricted because of the combination.

Second, the rectification proceedings only stgt on the premise of the
bankruptcy proceedings. The application of the modeorganization system can
be advanced under the statutory circumstance anbdahkruptcy proceedings are
not the premise because the reorganization itsethiindependent system. But as
we can find in‘the Enterprise Insolvency Law of 89e rectification application
can only be advanced by the superior departmemr dfte start-up of the
bankruptcy proceeding®) and only under the circumstance of the creditors
advancing the bankruptcy application can the rieeatibn proceedings be applied.
Such regulations actually deprive the right of gjpm for the rectification actively
of the enterprise and-increase the difficulty & thctification.

Third, the applicant and the president are baghsuperior department in charge
of the insolvent enterprise. The application of thedern reorganization system
can be advanced under the statutory circumstargtéh@nbankruptcy proceedings
are not the premise because the reorganizatidhigsan independent system. But
as we can find in the Enterprise Insolvency Law 1886, the rectification

application can only be advanced by the superipadment after the start-up of

189) | pid.
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the bankruptcy proceeding§ Moreover, the rectification of the enterprise lsoa
under the lead of the superior department. Suchlaggns and practices are quite
different from the modern corporate reorganizatéord such regulations in the
Enterprise Insolvency Law of 1986 indicate the audstrative subjection
relationship between the enterprise and the govenhmepartment of the planned
economy and the obvious administrative characieristhus the outcome is
certainly the nominal rectification as a kind ofvgonment behavior.

Finally, the creditors have no power in the festion system. The creditors do
not have the right to speak and decide and theyocdy be informed of the
rectification affairs$®” while in the modern reorganization system theitoesihave
the right of voting and they can protect their anmterests through the execution of

their rights.

2. THE ANALYSIS ON THE DISUSE OF THE RECTIFICATION
SYSTEM

More than 20 years have passed since the Ergerpnsolvency Law of 1986
was enacted, but there were few cases at firssmog the 90s of the 2@entury

the bankruptcy began to be the main way to exitheket of the enterprises after

%9 Tang Weijian, “A Summarization on the Proseminaf Bnterprise Bankruptcy and
reorganization,” http://www.civillaw.com.cn/Artidléefault.asp?id=9570 (last visited on June 17,
2007).

187) See the Enterprise Insolvency Law of 1986, Article 20he superior department in charge of the
enterprise will be responsible for directing therganization. The enterprise reorganization plan
shall be passed to a meeting of employee repres@seor discussion. The circumstances of
reorganising the enterprise shall be reported ¢oetployees' meeting and the opinions of the its
members shall be solicited. The circumstances @fetfiterprises' reorganization shall be reported
periodically to the creditors' meeting.”
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the introduction of the market competition mechamigrom 1989 to 1993 there
were only 1153 enterprise bankruptcy cases in th@evcountry while from 1994
to 1997 the number was 15,479 and from 1998 to 2002nterprise bankruptcy
cases accepted by the court were almost 6,000ezel*§) But in all of these cases
there was almost no case that suspended the bankrdiguidation proceedings
because of the conciliation and rectification pesiargs. Why was the conciliation
and rectification system on the shelf and not usethe judicial practice? | think
the reasons are: first, the defections of this ohipeocedure regulated by the
original Enterprise Insolvency Law and secondle thstriction of China’s real
situation®®®

The first reason has been discussed above atwdths second reason, China’s
real situation really restricted the applicationtlodé rectification system. After the
State Council, Problems Concerning Trial Bankrupi€ystate-owned Enterprises
Thereof in Various Cities Circular of 1994, the kamptcy cases increased
suddenly, but most -of -the cases belong to the-etated enterprises policy
bankruptcy. The so-called policy bankruptcy is alsalled the planned
bankruptcy®® and it particularly refers to the bankruptcy of tstate-owned
enterprises that have been listed in the natiofeal pf adjustment. The policy
bankruptcy is the production of that special perindwhich China’'s economy

turned from the planned economy to the market eogndhe policy bankruptcy

188) Tang Weijian, “The Comments on the Enterprisesiiesy Law,” http://www.civillaw.com.cn/
Article/default.asp?id=9392 (last visited on Jude2007).

189 peng Ningyan, “The Reformation and Improvement bé tBankruptcy Reorganization
Proceedings,” http://www.law-gun.com/Article_Shosp@ArticlelD=3746 (last visited on June 17,
2007).

190 Comparing with the policy bankruptcy, the bankrypié ordinary enterprise can be called as the
bankruptcy out of plan.
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has its own characteristics: a) the confirmatiothefbankruptcy properties and the
preferential claims and b) the cancellation afterification of the bankruptcy
claims of the commercial banks. Specially speakihg,secured properties of the
enterprise still belong to the bankruptcy propertéid the rights of exclusion are
restricted. The expenses for the resettlementeogtaff and workers are treated as
the preferential claims and because the bankryptoyerties are used to settle the
staff and workers the state-owned commercial bankter a lot of losses and
consequently their claim-discharging rate decregseatly. Therefore, the State
Council particularly regulated that the bankruptchaims. of the state-owned
commercial banks could be cancelled after verificain the planned state-owned
enterprise ‘bankruptcy cases and they were independé the judicial
proceedings?™ In such cases the state-owned enterprises wesysleonsidered
as hopeless to revive and it was impossible foir teaperior department to
advance the rectification application, and becdlisanarket economic had not set
up at that time yet, the. creditors held the negatititude to the discharging
somewhat and were not aware of their concessiothshenpossible interests in the
rectification, thus they basically held the oppdnepinions on the conciliation
agreement draft advanced by the debtors and coasthgit was difficult for the

conciliation and the rectification to come intostgnce.

%D sun Yingzheng (as the chief editdripochanfa Falv Yuanli yu Shizheng JiekiThe Legal Theory
and Demonstrational Analysis of the Bankruptcy La®enmin Fayuan Chubansh€ourt Press
of Chinal (2004), at 18~19.
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C. THE INTRODUCED REORGANIZATION SYSTEM IN CHINA'S
NEW BANKRUPTCY LAW OF 2006

1. THE SIGNIFICANCE OF INTRODUCING THE REORGANIZATI ON

SYSTEM TO CHINA

As | have discussed above the Enterprise Insolvdraw of 1986 is the
production of the planned economy and is full & #uministrative characteristics.
The bankruptcy then is totally under the lead & iovernment. Because the
Enterprise Insolvency Law lacks the possibilityptactice, many bankruptcy cases
are judged by the policies and the Enterprise \resaly Law has already lost its
function as an independent legal procedure. Thergnse Bankruptcy Law itself
has been declared as “bankruptcy” ind€eld.

Therefore, enacting a unitive bankruptcy that aslaptthe development of the
market economy has great theoretical significannd practical significance
undoubtedly. Finally the new Enterprise Bankrupteyv has been adopted at the
23rd Session of the Standing Committee of the Nattional People's Congress on
August 27, 2006 and has been effective as of JuR@dl/ after more than ten years
since it was first drafted in 1994. The new EntegBankruptcy Law introduces
the reorganization system and has constructed aetieal system that includes
three interrelated but also independent stand alystems—the bankruptcy

liquidation, the bankruptcy conciliation and thenkauptcy reorganization.

192) i Yongjun, "Pochan Falv Zhidu [the Bankruptcy Law, Zhongguo Fazhi Chubansh€hina
Legal Publishing Houge(2000), at 25~26.
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Under the current circumstance, the corporate eguzgtion system is quite
significant to those state-owned enterprises insm@hose essential problem is the
structure. Most of those enterprises have advaneelnology, the strength to
compete and the market. The best method to séitfig problems is not the
declaration of bankruptcy, but the reorganizationd athrough successful
reorganization, those enterprises can revive aoteqr the employees’ interests

and consequently maintain the social interests.

2. THE ATTENTION TO THE CREDITORS’ INTERESTS OF THE NEW
BANKRUPTCY LAW

1) Overview

Protecting the creditors’ interests is the omimotivation of the bankruptcy
system. All the designs and conformations of thadgiples, the systems and the
proceedings cannot ‘deviate from the point of ptatgcthe creditors’ interests.
Although the primary task of the reorganizationtsgsis realizing the revival of
the enterprise, it does not mean that the reorgdoiz system ignores the
protection of the creditors’ interests. Contrarihe protection of the reorganization
system hasn’t been decreased.

China’'s new Enterprise Bankruptcy Law regulathe treorganization” as
chapter 8 and considers it as an independent puoeedhe articles cover the
contents from the application and examination efréprganization to the business

during the reorganization period, from the formiglai the approval of the
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reorganization plan to the execution of the reomgion plan. And as to the

protection of the creditors, these regulations inafter are outstanding.

2) Outstanding Characteristics

a. the broadened reorganization reason

The Bankruptcy Law broadens the reorganizationore&s order to increase the
possibility of a successful reorganization. It rfeges that “if an enterprise legal
person is unable to discharge its debts as thegdaland its. assets are insufficient
to discharge its debts in full, or if it obvioudhcks the ability to discharge its debts,
it shall settle the debts in accordance with thevigions hereof.” And “If an
enterprise legal person falls into the circumstapoescribed in the preceding
paragraph or is obviously likely to lose the apilib discharge its debts, it may

undergo reorganization in accordance with this I5W.

b. the improved possibility of the reorganization jan

To ensure the reorganization plan be feasible andgproved successfully, the
Bankruptcy Law regulates that “if the debtor marsagse property and business
affairs on its own, the draft reorganization pldrals be prepared by the debtor”

and “if the administrator is responsible for thenagement of the property and

19%) See the PRC new Enterprise Bankruptcy Law, ArticléIRan enterprise legal person is unable to
discharge its debts as they fall due and its assetmsufficient to discharge its debts in fullifat
obviously lacks the ability to discharge its delitsshall settle the debts in accordance with the
provisions hereof. If an enterprise legal persolts fanto the circumstance prescribed in the
preceding paragraph or is obviously likely to Itise ability to discharge its debts, it may undergo
reorganization in accordance with this Law.”
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business affairs, the draft reorganization planlistee prepared by the
administrator.**¥ Thus, not only the debtor’s advantage of knowiredl @bout his
own properties and financial conditions but alse #ministrator’'s advantage of

professional knowledge has been considered.

c. the ensured maximization of the creditors’ inteests

To protect the best of the creditors’ interests, Bankruptcy Law regulates the
vote principle of the reorganization plan and addjaith the criteria of the people’s
number of people and the claims amount. Accordinthis principle, “If the draft
reorganization plan is agreed by a majority of theditors of the same voting
group attending the meeting and the amount of campresented by such
creditors accounts for more than two-thirds of th&l amount of claims of the
group, the draft reorganization plan shall be detmehave been adopted by that
group.™® And “The reorganization plan shall be deemed teehaeen adopted
when all voting groups have adopted the draft mwization plan*® To increase
the possibility of being approved of the reorgatizaplan, the Bankruptcy Law
also provides the judicial discretion to the camtl the court can approve the draft

reorganization plan that meets a certain conditforsedly*”

199 |bid Article 80: “If the debtor manages its property amasiness affairs on its own, the draft
reorganization plan shall be prepared by the delftdhe administrator is responsible for the
management of the property and business affaiesgthft reorganization plan shall be prepared by
the administrator.”

19 |bid Article 84, Paragraph 2: “If the draft reorganiaatplan is agreed by a majority of the
creditors of the same voting group attending thetmg and the amount of claims represented by
such creditors accounts for more than two-thirdshef total amount of claims of the group, the
draft reorganization plan shall be deemed to haemtadopted by that group.”

198) | hid Article 86, Paragraph 1: “The reorganization pshall be deemed to have been adopted when
all voting groups have adopted the draft reorgdiumglan.”

197 |bid Article 87: “If any of the voting groups does nadopt the draft reorganization plan, the
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d. the well protected creditors with the securegroperty

As to the protections to the creditors, “during therganization period, exercise
of security rights over specific property of thébtiw shall be suspended. However,
if there is a possibility for the security to bentleged or significantly reduced in
value to the extent that the rights of the secutikt holder may be prejudiced, the
holder of the security right may request the péspteurt for resumption of the

exercise of the security right$®

debtor or the administrator may consult the votigup that does not adopt the draft
reorganization plan. Such voting group may voteecegain after the consultation. The result of the
consultation shall not prejudice the interests thieo voting groups. If the voting group that does
not adopt the draft reorganization plan refusegote once again or if it votes once again but still
does not adopt the draft reorganization plan, tektar or the administrator may apply to the
people's court for approval of the draft reorgaimiraplan provided that the draft reorganization
plan meets the following conditions: pursuant te thaft reorganization plan, the claims under
Item (1) of Paragraph One of Article 82 hereof Ww# fully repaid by the specific property and the
losses arising from delay of repayment will be &hly compensated and‘its security right has not
been materially prejudiced, or the voting group &dgpted the draft reorganization plan; pursuant
to the draft reorganization plan;-the claims untems (2) and (3) of Paragraph One of Article 82
hereof will be fully repaid, or-the correspondingtimg-group has adopted the draft reorganization
plan; the repayment percentage entitled by thenargliclaims pursuant to the draft reorganization
plan is not lower than the repayment percentagéeshby such claims pursuant to the bankruptcy
liquidation proceedings atthe time when the dradrrganization plan is submitted for approval, or
the corresponding voting group has adopted thet deafganization plan; the adjustment to the
interests of the capital contributors under thdtdeorganization plan is fair and equitable, ag th
group of capital contributors has adopted the daegftganization plan; the draft reorganization plan
treats the members of the same voting group faaryg the order of repayment provided therein
does not violate the provisions of Article 113 lefy@and the business plan of the debtor is feasible
If the people's court believes upon examination the draft reorganization plan is in conformity
with the provision of the preceding paragraphhtlsrule the approval thereof within 30 days of
receipt of the application, terminate the reorgatiin proceedings and make an announcement
thereof.”

198) |id Article 75, Paragraph 1: “During the reorganizatjzeriod, exercise of security rights over
specific property of the debtor shall be suspentiedvever, if there is a possibility for the secyrit
to be damaged or significantly reduced in valu¢h® extent that the rights of the security right
holder may be prejudiced, the holder of the seguight may request the people's court for
resumption of the exercise of the security rights.
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e. the statutory circumstances of terminating the eorganization
proceedings

During the reorganization period, if any of theldaling circumstances occurs,
the people's court shall rule to terminate thegaoization proceedings and declare
the debtor bankrupt upon the request of the adtréwis or the interested parties:
(1) business conditions and property conditions tleé debtor continue to
deteriorate without the possibility of being remati(2) the debtor acts to defraud
or maliciously reduce the debtor's property or ptliee in a manner obviously
detrimental to the creditors; or (3) the debtoorduct makes it impossible for the

administrator to perform its dutié®’

3. SUGGESTIONS

1) Overview

Although the reorganization system is introdugethe China’'s new Enterprise
Bankruptcy Law and the regulations on protecting tireditors’ interests are
undoubtedly right, comparing with the advanced ganization systems in other
countries and districts, there are only 25 arti@bsut the reorganization in the
new law and they are a little too simplified andnpipled for the practice. To

prevent the abuse of the procedure and proteatrttitors’ interests the principle

199 |bid Article 78: “During the reorganization period,afy of the following circumstances occurs,
the people's court shall rule to terminate the gaoization proceedings and declare the debtor
bankrupt upon the request of the administratorherinterested parties: business conditions and
property conditions of the debtor continue to detate without the possibility of being remedied,;
the debtor acts to defraud or maliciously reduee dibtor's property or otherwise in a manner
obviously detrimental to the creditors; or the delst conduct makes it impossible for the
administrator to perform its duties.”
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of “efficiency first and equity be considered” hasbe insisted on to design and
apply the reorganization system. | think these fsohereinafter should be paid

attention to.

2) The Adequate Protection of the Creditors

The creditors with the secured reorganization cdaame the same as the ordinary
creditors in the reorganization proceedings ang teeve to execute their rights
according to the proceedings. We can say thatamdbrganization proceedings the
creditors with the secured reorganization clainesaatually facing the biggest risk
and it is necessary to protect them in particulae interests of the creditors with
the secured reorganization claims limit the valfighe secured property and this
value may be decreased because of the realizdtitve onore preferential security
on the secured property, and may also be decréesedise of the reduced market
price of the secured. That means it is very posdit the creditors’ security rights
to be decreased. The China’'s new Enterprise Batdgrupaw only regulates the

protection and the protection should be strengtthene

3) The Small Claims

Discharging the small claims in time can simplifig reorganization proceedings
and decrease the expenses of the filing, investgaind confirming of the small
claims. And on the other hand, the total amourthefdischarged small claims is

almost little comparing with the other claims. Maoguntries regulate that the
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small claims can be discharged at any tiffeThe new Enterprise Bankruptcy
Law only regulates the small claims as “if necegdhe people's court may decide
to set up a small claims group within the ordinelgims group to vote on the draft
reorganization plan®®® | think it is necessary to pay more attention his t

problem.

4) The Protection of the New Capital

How to acquire new capital for maintaining thenpany’s business and carrying
through on the reorganization proceedings is orthefrimary problems that the
reorganization corporations face since they sterfroceedings. The protection of
the provider of the new capital should be strenutldeto raise the required money.
There are detailed and stretchy regulations inFéderal Bankruptcy Code of the

United States while it is silent in China’s curréw.

200 For exampleSee The French Commercial Code, Article L621-78: “y ®ay of exception to the
provisions of Articles L.621-76 and L.621-77, thaldwing debts shall not be subject to any
discount or time to pay:

1. Privileged debts as specified in Articles L.14B-L.143-11, L.742-6 and L.751-15 of the
Employment Code;

2. Privileged debts arising from a contract of esgpient, as specified in Article 2101 (4) and
Article 2104 (2) of the Civil Code, where the totahount thereof has not been advanced by the
institutions mentioned in Article L.143-11-4 of tRenployment Code or subrogated.

II. Within a limit of 5% of the estimated liabilés, lesser debts, taken in ascending order as to
the amount thereof, which shall not exceed a sutpmetdixed by decree, shall be repaid without
discount or time to pay. This provision shall npply where the total amount of the debts owed to
any one person exceeds one tenth of the aforemeutipercentage or where subrogation has been
agreed or a payment made by a person other thatetiter. ”

20D See the PRC Enterprise Bankruptcy Law, Article 82,&@maph 2: “If necessary, the people's court
may decide to set up a small claims group with didinary claims group to vote on the draft
reorganization plan.”
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VII. CONCLUSION

After the discussion above, we can draw the commiuom this dissertation
that there are conflicts in the reorganizationesysand during the whole corporate
reorganization proceedings, such as the conflitkden the valuable objective of
the reorganization system and the protection otcteditors’ interests, the conflict
between the creditors and the debtors, the confiattveen the reorganization
corporation and the society and so on. All thesefliots can be conciliated
because the protection of the creditors’ interestill the inherent characteristic
and requirement of the reorganization system. Tleyveldpment of the
reorganization system cannot deviate from the ptiote of the creditors’ interests.
Only with the creditors’ support and assistance tb@nreorganization proceedings
go along and can the purpose of the reorganizatiam be achieved. On the other
side, the creditors can be discharged and achiexre wnly with the successful
reorganization proceedings.

Before the emergence of the reorganization systeencreditors had a sovereign
position in the bankruptcy proceedings all alond atmost all of the systems in
the bankruptcy proceedings were designed for théitors’ best interests. After the
emergence of the reorganization system, the exacofithe creditors’ interests is
restricted much because of the incline to the dslzind the society of the value of

the reorganization system and the creditors’ statissbeen challenged.
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Compared with the other creditors, the existaridbe corporate limited liability
makes it much easier to damage the creditors'asterof the corporation. Although
there are different kinds of measures to proteet dteditors’ interests that are
provided by the company law and the basic civil, ltng destiny of being judged to
bankrupt of the corporation cannot be gotten ridabfays. In the traditional
bankruptcy liquidation system, the debtors, thelitoes and even the country will
suffer their losses to different extent and sudsés may exceed the benefits that
the liquidation system brings to them. And althougbery creditor has the
opportunity of being discharged equally, the outeamthat they can only achieve
a part of the claims, or even no achievements st [Bhus, the bankruptcy
liquidation system is surely not the best choiaetli@ corporate creditors, as their
claims cannot be discharged finally like they wish.

Therefore, in my opinion, under the circumstancat tthe claims cannot be
discharged according to the. company law and thd Gw, the bankruptcy
liquidation system should not be the only measaressolve the problems of the
corporations in mess. There have to be differerdsumess that the creditors can
choose from. Compared with the bankruptcy liqumiatsystem, the bankruptcy
reconciliation system and the regrouping out of tbeurt, the corporate
reorganization system has its own advantages vithhas the limitations at the
same time.

As to the reorganization system, the debtors, thditors, the society and other
interested parties can all avoid the losses if¢oeganization achieves the success.

But the outcome is that the creditors may get miesls than under bankruptcy
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liquidation because of the high expenses of thegestzation proceedings if the
reorganization fails while the debtors and the ¢guwill at most suffer the same
losses as under bankruptcy liquidation. Thus bsious that only the creditors
face risks in the reorganization proceedings copgbawith the liquidation
proceedings. The creditors will surely consider wimle situation quite carefully
and they will abandon the reorganization if theyamy possibility of failing after
the reorganization. But if we pay more attentiortite objective of the corporate
reorganization, the reorganization reason and é¢oeganization procedures, and
make more effort to realize the reorganization lodse corporations with the
necessity and the possibility, the reorganizatian de considered as an ideal
choice of protecting the creditors’ interests. Tloeporate reorganization is a new
way to protect the creditors.

In the reorganization system, it is required to palequate attention to the
creditors’ interests when the. reorganization sysisndesigned, or when the
reorganization proceedings are going along. ltss eequired to make the creditors
believe the feasibility -of ‘the reorganization. Irther words, a believable
reorganization system should be one that can grtiteaccreditors’ basic rights and
ensure the creditors get adequate information fmersise the process of the
reorganization proceedings. Otherwise, the cresliteluctance will certainly bring
the deadlock of the reorganization proceedings.

The creditors’ interests should be protected nét omtheory and the design of
the reorganization system, but also in the reomgdion practice. And the

reorganization practices in many countries havevegmothis point powerfully.
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Generally speaking, in the countries that give twmparatively adequate
protections to the creditors, the probability ofsaccessful reorganization is
higher®® For example, because the reorganization legislatgards the rescue of
the enterprises and the maintenance of the busaisets® most important purposes,
it excludes the debtors, the creditors and theettwdders out of the reorganization
proceedings. The court is authorized to go alontp whe whole reorganization
proceedings, and the regrouping and arrangemethteofiew assets and the debts
are also under the control of the courts. Thusetiglittle effect of the bankruptcy
reorganization system in France and most of th&ropicy cases in France end as
the bankruptcy liquidatioff®

In a word, how to proceed on the efficient reorgation and then ensure the
successful corporate reorganization are always dbeial purposes and the
creditors’ best hopes. The purpose of the reorgéiniz system is promoting the
debtors to revive, and then the interests of tlwgeyp can also be protected. This
kind of purpose shows the modern society is int@ngin the economy with its
public power, but the “public intervention” has be restricted within a certain
bound—that means, the creditors’ interests shoatcbe damaged. Therefore, the
development of the reorganization system cannattkeirom the protection of the
creditors’ interests.

The interests can be regarded as the satisfadipedple’s requirements. The

popular existence of the interests is the importamdition of the social existence

292) Tang Weijian, Tang Weijian] Pochan Chengxu yu Pochan Lifa YanjifiThe Bankruptcy
Proceedings and the Bankruptcy Legislation], ZhawmgBenmin Fayuan Chubanshe [Court Press
of China] (2001), at 378~379.

299) | pid.
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and development. All the things that people stradgt are related to their interests
and the function to the society of the law is i mainly through the adjustment
and control of the interests. The law came intstexice because of the demand of
the interests balance and has been developed aitmghe change of the interests
relationship. It is impossible for the law to com& being or develop without the
interests. Many scholars consider the interestanioal as the purpose and task of
the law while they don't point out how to balanbte ttonflicting interests and in
fact it is rather difficult for them to answer taestion. So the legislators and the
judges should make effort to achieve the balandh bothe legislation and the
judicial practice. If the legislators cannot coraté the conflict of the different
interests in the material legal system it will alsodifficult to achieve the balance
through the legal interpretation and legal applizatThe interests in the corporate
reorganization system should also be treated direfu

The multiplex value objects of the reorganizatigstsm make the interests
coexist during the whole process. All the stakebildare conflicting with each
other while they share the same interests sometiiflegy can achieve their
purposes if the reorganization is successful, ey will certainly lose their money
if the reorganization is aborted. The creditors @lmeays at a disadvantage in the
reorganization process relative to other interegtadies and their interests are
most easily infringed upon. Therefore, the protectof the creditors’ interests
should be carefully considered during the courseystem designing, instead of
being remedied after the probable abortive reomrgdioin.

With an eye on the protection of the creditors,idess the confirmation of the
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reorganization claims, there are mainly three moisl for us to settle: the start-up
mechanism of the reorganization proceedings, thepotate reorganization
institutions during the course of the reorganizatiproceedings and the
establishment and execution of the reorganizatlen.@ne thing we have to pay
attention to is that the court conducts and supenihe whole corporate
reorganization proceedings always. However, it Ehawot intervene too much
because the corporate reorganization is judiciatgedings after all. Thus, how to
conciliate the role of the court during the coun$¢he reorganization has been an
important problem, especially in terms of the petiten of the creditors’ interests.
And as to the interior balance of the creditorgribelves, the automatic stay and
the right of rescission are both the systems ofegtimg the creditors’ interests
equally and showing the adjustment and balanc# tbeacreditors in a whole and
each individual creditor.

During the period of turning from the planned eaogdo the market economy,
and facing the situation. of so many state-ownegrenses in trouble and the
incomplete social security ‘system, it seemsto rbeur best interest to have
introduced the reorganization system to China anrlbw Enterprise Bankruptcy
Law. After China’s new Enterprise Bankruptcy Lawnivanto effect, the Bao Shuo
Ltd. of HeBei Province is the first entity that &pphe reorganization system in
China, and the first meeting of the creditors Wwél held on June 25, 2007. We are
waiting to observe the first reorganization casé has its epoch-making meaning.
However, the practice of the newly introduced raoigation system in this case

and the theoretical development of the system dasmaate from the protection of
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the creditors’ interests. Without the recognitidntiee protection of the creditors’

interests, there would not be a successful corpoeairganization.
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