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The Remedies on the Anticipatory Breach
in International Sale of Goods

- Focusing on the CISG and its Cases -

Lee, Jae Hyun

Interdisciplinary Program of International Area-Studies and Commerce
The Graduate School

Pukyong- National University

<Abstract>

In a reciprocal contract such. as a sales contract, if a party willing to
perform its obligation anticipates the other-party’s future breach, should
nevertheless perform its own obligation by the contract even the future
breach becomes evident or clear. Subsequently, it fells into an unfair
position in the contract.

The United Nations Convention on Contracts for the International
Sale of Goods(CISG) provides some provisions of preparatory remedy of
innocent party facing the other party’s future breach. That is, the right

of suspension(Art. 71), the right of avoidance before the time of



performance(Art. 72), and the right of avoidance of instalment
contracts(Art. 73). These provisions enable the innocent party suspecting
future breach to suspend its own performance or even to avoid the
contract in advance. However, a party which alleges anticipatory breach
and invokes remedies thereof, should aware of their hazardousness since
these remedies become its own repudiation of performance when they
are exercised inappropriately. Significant features that a party should
note are as follows :

First, A Party may suspend its own performance when "it becomes
apparent” that the other party will not perform "a substantial part” of its
performance. And the party suspending performance must immediately
give notice to the other party and must continue with performance when
the other party provides adequate assurance of his performance or the
disturbance ceases.

Second, to ‘avoid the “contract before time of performance, a party
may invoke Article 72.of CISG. This article provides that the innocent
party may declare ‘avoidance of the contract when it is clear that the
other party will commit a fundamental breach of contract prior to the
date for performance. The innocent party may declare avoidance when it
1s "clear” that the breach will amount up to a "fundamental breach”. In
this case, the party intending to declare the avoidance of the contract
must give a reasonable notice to the other party if time allows.

Third, Article 73 (2) allows the party to declare the contract avoided
with respect to a future instalment. If one party’s failure to perform any

of his obligations with respect to any instalment gives the other party

_Vi_



good grounds to conclude that a fundamental breach of contract will
occur with respect to future instalments, the other party may declare the
contract avoided for the future instalment. The declaration of the
avoidance should be sent in a resonable time.

The purpose of this study is to provide guidelines of these provisions
mentioned above and exercise thereof for whom engages in business.

When relying on the CISG, the parties should understand the
essentials of the dispute about the liability of their obligation. Moreover,
they should understand the essentials, conditions and provisos of the
remedies. Thus, this study provides precautions i1n. light of practical
affairs and considers the invocation and the application of the remedies
for the parties of business, by means of the investigations of some
international cases of the remedies to make decisions about liabilities in
diverse situations. This! study is expected to possibly become guideline
in practical business, by actual parties of business apply the knowledge

of the breach of. the contract and the remedies.
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tel7b Bridge(2005)20% CISG A4 25Fd& ghel CISG Al72zx<F A
73zl #atel 1o EQt dERG A AFEC dete] Awskith 53
CISG A72z9} #ATIo] CISG A71x9ke] A, A72xl wet AFS &
Atz et AR AA R Foje Alkevks oAsta A=A F
A, SAg Akeivte] oo mEF o]gEs WA wE CISG
AT1ze] A&, o7 A Ak Al et &3l E 7ol ol mE A, o]
A AFHAE 48T W AbdEA Ald Jdd ngE Vg ¢ A F
I 717 5o BAE AlASHA.

w3 Ziegler(2005)28% CISG Al71%¢] ol QA dx #H#ste] & %3}
o AGaA} o) FAHAA G 7o) thate] AtEle] o]FAHA AL F
ALsE7) 9 gk st AL L8 A @2 A EC sk duetth g
ol g Ao MH T diste] ATtHA HTT o] BAR & FFg o
PR 9o AHHE A A s ol FAA AT HHe HEE AT SA o] &
& & A BHEE 2SS

vl et o & Silveira(2005)29 ¢+ Liu(2005)30% ol g7 d  FAl @ E
dste] 1 273 Fafell didhg el & A Al ekt 53] Liue Akl
g 59 7 FAHEY] AFAH Aol skt or dld Al He] #

20) M. G., Bridge, "Issues Arising Under Articles 64, 72 and 73 of the United Nations Convention
on Contracts for the International Sale of Goods”, Journal of Law and Commerce, vol.25, 2005,
pp.405~421.

28) A, von Ziegler, "The Right of Suspension and Stoppage in Transit(and Notification Thereof)”,
Journal pf Law and Commerce, vol.25, 2005, pp.353~374.

29) M. A., Silveira, "Anticipatory Breach under the United Nations Convention on Contracts for the
International Sale of Goods”, Nordic Journal of Commercial Law, vol.2, 2005. available on
http://www.njcl.utu.fi/2_2005/articlel.htm

300 C. Liu, "Suspension or Avoidance Due to Anticipatory Breach: Perspectives from Arts. 71/72
CISG, the UNIDROIT Principles, PECL and Case Law”, available on
http://www.cisg.law.pace.edu/cisg/biblio/liu9.html
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TAEF AN R E ojeE Rjle] ¢AEY, addxE &
L FARARRe] o] F-(obligation) 9k Al ekl RE(breach)] ZA¥fel #F &
(dispute)> & WA3L7] vido|tl32) CISGZF 7HAE & 99% shue 7
ol Al (avoidance) ¢ =315 dA3] dto] At AHE Alefo] A= A
S Agste Aol b ool H F AXEF she WAl FAE 14
akal QUthsd) whebA Alefeinto]l WAl S W CISGE Al
of wet S lAdstat sk o] dastth A siutelt g2 FA

—H
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&
=
o)
=3
)
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Ae WA AL o7t WAl i A of ket ek el Al ol
CISGeH 7 & #oks Betshs &S Fdela sl PICCH] & A
Alckuke]l a3 Alks A #she] A
e e Fashdd Fojn, v o R Huo A EHl JAHE A&
. TAEs AHETLSfstols = CISGS PICCA]
ALkt Bl Sk Alkeigtel] diste] &Sk HlaL - aEstelof & I
B A= CISGel wa wimela w4l & FARAE
off-of o fiwto] wE Aol FAld, 12 CISG 3 PICCEe] Alef

Ik} Al oksl Al Helo] #ate] thR izt gt

HA, CISGOllA = 2 dAAe] ook Aol tate] Al 4L

;L
=

32) J.O., Honnold, Uniform Law for International Sales under the 1950 United Nations Convention,
Kluwer Law International, 1999(¢]&} Honnold, Uniform Law® <183} A&,

33) Zuppi, Pace International Law Review, Review of the Convention on Contracts for the
International Sale of Goods(CISG), Kluwer Law International, 1999, p.45.
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T 9tk CISG A3H A1 (A2BFZN A A20%74A) e A= E3Fo] ufjufo
#3t FZ(General Provisions)S ThF1 Qlar, A2 (A30FN A A52Z%7}

N

DelAE wmele] ool wmsle] ofRgute] g wjgele] AU
A vk zela A3 AS3ZAN A AE5E7EA) A W] o) Fe}
wlele] e Relubel wlg wmelel FANEL WAL Jom, CISG A5
FATIZAN ANZAADAN N F GAAl A FEHE FARLR o3
QAT DS ACkglwkol tlg FAAT Eaulde] watel FA5
39tk A PICCIAE A5ZelA Aleke] ulgs A3xte] Aeje] @
shol, Aol ool ake], ATANA Bolalol watel AL ATt

A 1A ol&q7]e FAA

1owlEQle) oo} wjsele) Al

3, B ARE W BE ARAY o dstolol Wi jnz
WEmQle] JRe R BEQILF e} AFARN, sflo] el RHolT),
Ml e Aok CISGE) A el 9] 952 o] dsteiol g}

34 CISG, A30z.

B) ol#lgt AfHolHYT-E wuAlkS A= =] A o Folt} ey AR o
g Yt EddoR oqumst g7t dadvte CISGZE F&shs Aol oy, CISG(Al4x
b%)7} b= whel o] WA HAAPH oste] A= AWM =AU 9T AR
oJA Wk AfAS ojde wj=ale] oY A= CISGZE &S wjujA ks Ao rN B
F9 Afrde] wigdolAl o)A A=TRE EAY F=AW 9fste] #ekdt AlgelAnh CISGE i
QoA FoF 4 aHE d9E T YF-E Foste Aotk 4, TAEFwu Aok ¥e,,
"I A} 2010, 126%9).
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CISGE =@kl et 1 W, Fa 3 AIZIE AT v, Al

30) ok CISGO W& GAAL Zhell b e W&o] AR o wols AloRde] &77F $dstA |t
(J. O., Honnold, Documentary. History of the Uniform Law.for International Sales, Kluwer,
pA418); CISGS INCOTERMSE 4ok ¢4¢l 7]53 s RieksE ol INCOTERMS7}H §-A 8t
] Aok WAIH ZHo] vk WA Aol B AR YA, “UNTL el el A AT
59 ol Fed #e n@” TFALEAT, A12H, k=383, 1999, 1749).

CISGY #Alolg} & = = A EZuju]ES AW #38 F2KConvention Relating to a Uniform
Law on the International Sale of Goods: ULIS) #|19% A|1@delA e AEe Al A3t &5
Asshes AYE TATLEAN, ULISY A% Mg AGAFEES 900z shal AUtk oA
] F2 JfdolArhe) Mg, “TAEFulg ol Bt FaF e vl o) Fo] #E A,
AR AT, A1SE A23%, sh=ratd 4 AEks], 2002, 233%).

A7) e APAY R Hh FAEEw At A wjuFARLE o] AZ=AHAg) A%
AR oz FAsE Aes 25T ok #AE o3l A EAlE BE A5 F AIAY
2 AeHor AALET & AAE INCOTERMS 20100 wWEW EXWE =2l dgi
£ A2 FCA, CIP, CPTE vl=91¢] g4y 3&End, FOB, CFR, CIF&= 244 o4, DAT
£ 242 gv)d, DAPY DDPE wj4=2lo] X3 AholA 27 wilelw i AT whao
2 A&7} olgHr). wElA AYPAYERAL vjujdgoldA QeFolgta & 4 9Tk

39) CISG, A31%.
40 CISG, #31% (a)%.
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oF FTHE olsh o] WEle BE WF FFAYH, T4 AFH, 7
G, FA R WAL AP R Rk
0 F EA % A9 AFHA vl CISGE Bt HAFow

(expressly) & oA &2 A FZo oist AFHFAFe Adr|+=&

7%t Ak ol EFY FHANEEA(ordinary use), 5HAIE

(particular use)oll 9] A go] e} AXE(sample) ¥ =& (model) 7o x| of it
ojtten =, Az 593 AEEAS WASHA il mivE EE2, Ak

and judgement)S 212 SHA @UAAY o] & A=t Aol EFYIAH HS

e ALY wixHom AR e EEF S At mAo] o] FoX]

65 CISG, #135%.

66) UNCITRAL AH*=ro] #Zet daf3S CISG ABZANA HAsH: mi=ele] EEA A g o+
7} Alokol el A o] A SHE @t o F ekl Brketa JITHUNCITRAL Digest of Case
Law on the United Nations Convention on the International Sale of Goods, 2nd Edition, United
Nations Publication, 2008, p.10;. ©]3} CLOUT Digest® <1-&3}).

VAF, “FARFNUHPN e o AP viEele) o] B AP, TAFALT, A5
A A23, sh=akd 7AAsks] 2002, 228,

P, “SAlEF oA e XA #s 1
2007, 406™.

69 et AT

67
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SR EL]

70) 3743 AHA

W oy, “sAZEA AN EFel it wiE=Rle] AR e, TF e A, A7 A3E,
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2) wjER1e] o F- Qo] wE wjle] F A

CISGol olate] wig=ql wii=glo] Alefelud & oo we o 9
T2 olgaA ek Aol CISG A6zl AS227AA ] 48 A=
Pare F oglar Al Tzl M ATTERZAA ] FAE vke] SRS
& AT E=G, CISG AT1FAAM ATBZEAAA A FEE ] A= e1d 7]
Aol Aokenta} BEAwA g Bt 2FE Fatol®E 1 FAUES PAF
F AT wFde oy -FAAE daHen Ao wHE FHA
o2 A8 F Slrk wede ofHd AYE YA A S
GETh™ wjmle] o Fefuke] diste] wiL<lo]
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4
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478 A Adsn

rlr

P A E QA=A A (right to request for subtitute goods), &FAtHE. 3 A
(right to demand for cure), F7}71%FAd A (right to fix an additional
period of time for performance), a3 N A(right to reduction of the
price), A ¢kl AlA (right to avoidance the contract), < a8} A3 -4 (right

to claim damages)%o]" it}

(1) o] &3 747

k=591 83], 2002, 8.

72) CISG, A4zeX AT7Z7A 9] Eajuf/dol] et 74 2 A78%, A|79x9 oz} F WA gt
TS WA Bl BEE ol

) CISG, A45%.
) olo] WatolE B A3G @ AdFelA mAsy|E S
) CISG, A45z 23,

) o]PHFAL EHANA dutd oz A, FupEAolAE &y FEe] EAel oA
dejHom <AHE APt 2 BEete® CISGIAME Zﬂﬁ&@gih}ﬂ}(CISG A28z B
ko] A wEl, GARRbe] dwfo] Jduite] oJdk o Fo] oS s A7 dyEE, HY
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Q1 717 vlell 549 oS a7etA FoW 549 ods f ol 87 & gtk ATS F
o] CISG(ol A5 FA43st= CISG Ald6x A1 1 7|3hs T YA FA T A EA =,
ARG FTE FASE A6 A3 A3 FYH 7zt el 2 AT EXNE 3T A
< 27383 thE ®BEsta Qdrt

) CISG, Ald6z A1,
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80) CISG. 46z 23k
81) CISG, A25%.

82) CISG= A39x&, #40%, AdzolA welo] EEe AGHEATS =l X oF-& A4
(== AgH)3tar Atk Honnold, Uniform Law, p,354).

83) CISG, A82z A1

84) CISGE Ald8Ze) A “A49xE wWe AL AT e A%rd Zor B3a)sld A8
A OME}E ujRlel Al & Lalﬂ H EE ufele] ME H)ES mERIo 2R A3 Wt
o EQhs ZUsHA olUste Ao, Al HEo R oo Eolds sixtR e &
qjy uﬂ_rL]g o] koA z%s} Fuas P Pas Resithy A5 9 PICCE
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gate] A E 3 FAA) Al A TAE g %OHE grtd F JEE AR CISG
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4) F7HEF7H 7178144

wpaelo] WiEelel ) oY TE AT F i Aol e wE
19] ool e Astel FeAHA AABFL-FAHEHNNE AT F
kD BIHEFHALARA Fad ool F b ool A4F

HEN7IZke] Akd Fols WAL Aok dAd = Yok Aol

) CISG, A482 A2F: vwslo] AHEel S SAnet shug vl A SAFALNw B3
wselo] geldel 717k el SRR e Agelt HEele aTEAdA ANE 71k el ¥
olaol tha AT Absen, wele vEale] olan ek FAE 27U 4 glnt
(o1, “CISGA mh=21e] Ackeinbol thk vh5=ele] 41", 305%).

87 CISG, A47z A1,

) whrele FAEINZINE AT dold FAHA Aol 1S Astelok v 1 /17 e
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165) Honnold, Uniform Law, p.439.

166) o] Ao &= e m Aol = anticipatory breach of contract 7i'de] FEAa] gt} o] A A A okgut
(actual breach of contract)el]l W= /Mdoz EA3)] o)

167) ULIS, A|76% @ 71oke] ol& & 93t 24w UAF o] del 3 FAA7} Fohdh Aokginre Wa
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on Article 71, p.720).
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170) o5 S0, wjElol Al AmEojol 3 AFEES XﬂSX}"ﬂﬂ] kA wjgs AL AkEEe Al
ZFFo 7 QA 3L wZdes wjEele] 3 5 oldlAdd  dddcHHonnold, Uniform
Law, p.439).

171 CISGY] %< ’instalment contract’ %=+= 'contract for delivery of goods by instalments’ &}l
sto] Tt B2 o)E EISIEA Folgtar M H sl o]l & EEkeld A oF o] gtal M| E ¢
thA 48, AAA, 2709H).

™) CISG, AT3E ¢ (1) 2F& Baete] dmeh= Aol of
¥ olglo] 1 RB@N o] wele] Fuld Aokl ¥
so] Aok AT F Atk
(2) o= B@RIo] B PAK Qo] o7 Holgho] o] FART e Frie Aoke|u
o WAL FUSE dol FEE DAL S Bl SR 3 Fael Ak o
sick. okt 1 slAlE Gl Al 717k Vel ol FojAof gl
B ol szl ke Aok st A g1e, ofn] Wstol7l Q% wi= Feje] A%} 11 Q)
wobe] A5 JEBAR Aste] AFAD Aol PAR Aol dANY HHo
o=, ofn] Gsteizl AE Ex Aol Awe] iste]E FAlo] Aok A

173 2 W EFAmA G #sto] FAstL AA Frh WFEYE A (Uniform Commercial
Code : UCC) o]oll &I mA ko] finbe] thgt WS i e, A2-612% A2 o5
7+o] instalment contract® 4elsta Ut} : An "instalment contract” is one which requires or
authorizes the delivery of goods in separate lots to be separately accepted, even though the
contract contains a clause "each delivery is a separate contract” or its equivalent. UCC,
Art.2-612 (1).
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183) Hornung, Commentary on Article 71, pp.702~703.

184) Trevor Bennett, Commentary on Article 71 in: C.M. Bianca & M.]. Bonnel, ed., Commentary on

the International Sales — The 1990 Vienna Sales Convention(Giuffr 1987), p.518; 3] 3%,
A=, 929,
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193) Hornung, Commentary on Article 71, p.704.
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o]t} (Hornung, Commentary on Article 71, p.706).
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